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OFFI(}E OFr
THE ATTORNEY GENERAL

AUSTIN, TEXAS

- ATTORNEY GENERAL

Honorable Bascom Giles
Commissioner, General land Office
Austin, Texas

Dear 31ir: Opinion No. 0-6233
Re: Authority and duty of

Commissioner of Generel
Land Office under Sec. ka
of House Bill No. Y, Acts
of 46th Legislature, 1939,
to examine and approve,
before filing, lease on
lands subject to provisions
of Relinquishment Act, and
related queations.

We have your letter of recent date in wvhich
you request this department to advise you on the folloving
questionss

*"i. The extent of the suthority
conferred on the Coomissioner of General land
Office by virtue of the enactment of Sec. 4a
of H. B. 9’ Acts of ‘6th I..Ogilllt\u‘., 1939.

%"2. Does Bection 3 of the 01l and
gas leases submitted to you as required by
 8sc, %a of X. B, 9 (Art. 548210-2) confliot
vith the provisions of the Relinquishment Act?"

In connsction vith your first question we
bave studied the construction your depariment has given
this Act and the practice you have folloved in administering
it. - That part of your letter setting out your departmental
construction and practice is as follovs:

"ssction A-a of House Bill Xo. 9, passed
by the 46th legislature, 1939, providesi
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Mo minerel lease executed by an owner
o ovnars Of land or minerels under what is com-
monly movn as ths Relinquishment Act shall be
effective until s gertified copy of such lease is
filed in the Lénd Office. No such lesse executed
arfter the effeotive date hereof shall de b
upon the 3tate unless it recites the actusl and
true consideretion paid or promised therefor.

iPrior to the passage of this Acot, the
General land Office -plo{od investigators to in-
spect the County Records to deterwmine vhat was due the
State on o0il and ges leases exeocuted on lands subject
to the Relinquishment Act. This prectice was ne-
cessary, because, being without any legal necessity
of filing such leases in the 0ffice, the landowners .
and lessees in a great n.n{ instances 4id not bother
themselves with seeing that the State ever got its
share of the bonus, rentals, and royalties, In
many instances, the leases prior to the passage of
House Bill No, 9 in 1939 had terms in them in con-
fliet with the provisions of the Relinquishment
Act, and failed to state the actual and true bonus
consideretion. Abuse of this sort vas common and
resulted ia depriving the Permanent 8chool Fund of
auch revenue,

1T™he vork of the adove mentioned investi-
gators brought to light many instancdes vhen the
Permanent 8chool had been deprived of funds
and such cases vere salled to the attention of tﬁo
Attorney OQenersl. BSensing the need for refomm,
I recommended to the 46th lagislature the passage

- of Section A-a of NMouse Bill No., 9 and th.k '

- realizing the merit and necessity of such lav,
passed same. The State needed assistanse of
this lav to proteet the Permanent 30hool Fund and
to aid {n the osllection of funds from the leases
of minerel estates dedicated to that Fund, )

'S8ince the passage of Section &-a, this
depariment has examined all oil and gas leases tendered for
£1ling in this office and executed on lands subject to the
provisions of the Relinquishment Act. When such a leasne
is tendered for filing it is examined carefully. It is
examined to determine the amount of bonus and rentals
to be paid the Btate, The length of the primary tera
of the lease i3 considered. The other bargaining pro-

visions are considered with special note being teken
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vhether the leases have any provisions contrery

to the Relinquishment Act., When I use the term
"Relinquishment Act"™, I not only refer to the Act
itself, dut alse to the court decisions, con-

struing the Act. Then, too, the copy of the lease
tendered for filing is dxamined as to vhether or not

it is a certified ¢opy as required by Section ¥-a,

All this is done vith a sense of duty on my part

to safeguard the ihteresti of the Btate and to see

that the Porwanent 3chool Fund gets such funds to vhich
it is entitled. : . v

"If, after an examination of such leass, I
find that the bonus and rentals to be paid the State
are satisfactory and in line vith vhat other leases
are bringing in the same locality, that the lease
has no provisions contrary to the Relinquislment
Act, and that a certified recorded copg of the lease
is tendered for filing, then, I file the lease, apply
the State's one-half of the bonus payment and notify
the party tendering the lease of the filing of same,
and the State lease number assigned to it. I also give
& receipt for the bonus received by the State, Hov-
ever, in no instance do I file a lease until I have
received the Btate's share of the bonus consideration,

*Whenever I find that lease should not
Ye filed because it does not conform to the re-
quirementa set out above, I hold the lease and bhonus
payment in suspense and notify the party tendering
the lease for file of my objections. I ask the
party to re-execute the lease in some instances and
have the nev leass camply with the requirements of
the Relinquishment Act. Whenever 1 deem the Donus
consideration lov, I advise the party to that effect
and ask for an explanstion vhy such lease should not
be worth more money, Cooperation is usually secured,
and, after I am satisfied that the above requirements
have been met, I approve and file the lease. -

"It is the eonstruction of this department
that the Commissioner of the (Jeneral land Office has
the authority as well as the duty under S8eotion l-a
of House Bill No. 9 to examine leases sxecuted on -
lands subject to the Relinquislment Act and tendersd
for filing in this office; and that he must approve
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such leases as to the bonus and rental con-
sideration to be pald the State, as to the ‘
other provisions in the leases, and as to the
length of the primary term of thc leases, In

- other words, the Commissioner must approve the
lease a3 & lhole before he files it in the A
General Land Offioce, and prior to such approval
and f£iling the lease is ineffective insofar as
the State is concernad,

NThe o A-nni-innantnﬂ aconstruotion is

deddeds BF WA S WAL W AL W W N W AR W

- placed upcn Section LA-a not with s desire to
coeree the landowner and lessee into & leass
that is detrimentel to their interests, but
with an earnest desire to protect the Publie
free schocl fund, The greut nejority of leoaees
tendered for filing in this office are zatis-
factory and scoure my immediate approval, where-
upon they ere promptly filed, IlMost landownersa
"and lesasees are aware of the provisions of the
Relinquishment Aot and the policy of this offioe,
and cooperate with me in these matters, iaimd
most landowners and lesseds comply with my
requests for any ochanges in leaces as to the
bonus end rental consdlderation, and provisions
that arb in confliet with the Relinquishment
Aot, Only in -a relatively few inatances have
I failed to secure cooperation from the land-
owner and lessee whioch resulted 1ln a deadlock
and where I was unauble to prooeed further,”

The Suprsme Court of Texas in the recent

case of Burroughs v, Lyles, 181 S. W, (2) 570, ruled that
long edministrative sconstruction of & statute iz entitled
to great weight in determining the effect to be glvea
it., This rule of law ahould be particularly tppliclblo
here as the Aet under discussion was enasted :z;

Legislature folloving yoar resommendation to t body
that suoh & law wag needed in order that the State's 1ntero-t
might be bhetter protectod.

To hold that the Aot mndo it your duty to file
oil and ges leases without first examining end spproving
then would defeat its very purpose. It i& the opinion of
this depertment thet your sonatruotion of the Aet is ocorreot,
and ‘your preaotice in examining and approviag leases beforse
filing is proper,

Following your departmental construotion of
Seotion 4-a of H., B, 9, you have rcfused to epprove ard
file several oil end gas leases sulmitted to you for the
reason thet 1t is your opinion Seotion 3 of the lease is
contrary to the provieions of thé Relinquishment Act.

Section 3 of the leacses is as followsg .
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R Royalties to be paid by lessee
EXK are: (a‘ One-sixteenth of the value of all oll}
and ges produced and saved from said land to
" be zaid to the Commissioner of the General Land
Oftice for the State of Texas, at Austin, Texas;
(b) one-sixteenth of the value of all oil and gas
roduoed end saved from said land to be paid to
ssor individually, Where gas from & well oap-
able of producing gas only is not sold or used,
lesses may pey 82 royalty Firty Dollars {$50.00)
per well per year to sald C saioner of the
Generel Land Office for the State of Texas and
e like amount to lessor individually, and upon
sugh payments it will be oconsidered that gas is
R:ingtproducod within the meaning of Paragreph 2
reéof," .

Section 2 of the lease 1a as rollqu:

"Subject to other provisleons here-~
in contained, this leese shall remain in foros
for a term of ten years from this date, called
primary term, and as long thereafter as oil
or gas is produced from said land, ar s long
thereafter as Lessee shall conduct drilling or
revorking operations thereon with no cessation
of more than sixty oonseoutive dsys until pro-
duotion results, and if produg¢tion results, so
long a8 oil or geas is produced,”

_ The Relinquishment Act is ocodified in
Vernon's Annotated Oivil Statutes as Artioles 5367 and
5368, Artiocle 5368 4s involved here and is as follows;

*The ownsr of said land 1z heredy
authorized to sell or lease to eany person, fim
or ocorporation the ¢il and gas that mey be thereon
or therein upon such termes end conditions as sugh
owner may deem best, subject only to the proviaions
hereof, and he may have & seoond lien thereon to
secure the payment of any sum due him, All leases
and ssles so made shall be assignadble., No oil or
gas rights shall be sold ar leased hereunder for
less then ten cents per aocre per year plus royalty
and the lessees or purchaser shall in every ocase
pay the State ten cents per aore per year of sales
and rentals; and in oase of production shell pay the
State the undivided one-sixteenth of the value of
the o1l and gas reserved herein, and like amounts
to the owner of the soil."

, The Supreﬁ. Court of Texae in the casce of -
Greene v. Robison, 8 5. W. {2) 655, and vther oases, upheld the
constitutionality of the Relinquishment-Act, and interpreted
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it to mean that the landowner was malde the Agent of the State
for the purposse of executing oil and gas leeses on lands sold
subject to the Aot, the asgent and the Stete to share equally
the bonus, rentals and royalties, except the State reserved to
itself @ mintimum 1/16 free royalty and ten cents per acre

- minimum rental. The agent could contract for @ royalty, one-
half of which could be more than 1/16

to tgn State, but he oould not sontruot for s lesser amount to

the State. a

- The authority of the agent under this Act is
broad, and the term ™. . , upon such oconditions as such
owner may deem heat, subjeot only to the provisions hereof,*
hes never been asnd osnnot be defined with certainty since eech
lease contract muat stand upon its own terms, However, with
respsct. o0 the authority of the agent and type of leate he ia
authorized to execute, the 3San Antonio Court, speaking thr
. Judge Murray, in the oase of Stute v, Maguolla, 173 S. W, (2],
186 (writ refused), seid: -

"We fesl that when the entire Relinquish-

mont Act is consldered and especially in the light
in whioh it has heretofore been construed, 1t was
never intended that the surface owner should exsoute
a deod adaolute to the oll and ges in &nd under the
lsnd, but only an ordipary commercial lesse, which
provides far delay rentals unless and uatil oil is
produced in paying quantities, ., , ,"

We interpret the opinion as limiting the autherity
of the agent to the mmking of an oardinary oommoroial eil and gas
lesse, providing for a term of years not in excess of the usual
and eustommry temm as praecticed in the oil industry, fer
delay rentuls, and in oase of production, as long thereafter
as oll or gas is produced from the land,

The term "produced" as umed in the ordinary

lesse, and as is used in Seotion 2 of the leases defore us, -
has besn defined by the Supreme Court in the esse of Csrocia
v, King, 164 8. %W, (2) 509, to mean the actusl produstion
- of 011 and gas in paying quantities, Paylng quasntities was

defined to be suffiocient production for the lessee or operetar
to make a profit from the operation of the legse. The amount
considered to be in paylng quantities is left to the judgment
of the operator, when suoh Judgment 13 exercised in good faith,

~ The court in the case of darcis v. Xing, uggrQVQG :
the holding of a oase arising in Tennessee 1a which the effect -
of the word "prodiced" as used in an ordinary commerolal lease.
We quote from the opinion as follows: ‘ '

“in the Benedum-Trees 01l Co, v, Davis, 107
F. 2nd4 981, 985, a case arising in Tennessee, ths
lessge oompleted s Wel) produc gas but no oll,
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and oapped it for want of a market., Interpreting
the lease, the Bixth Cirouit Court of Appeals seid:

"tThe leages here in question were for
five end one years respeciively and "es liong there-
after as oll or gas or either of -them is produced
from the land by the lessees.,”"” There is absent from
them the exaot. language that ges or oil must be
produced in "peylng quantities®, Hovever, in ar-
riving at the intent of the parties, this is im-
plied beczuse they contracted with the end in view
that the business would be profitadle to both lessor
end lesses, The latter may have rezlized a gain
by retaining ths leases for speculetion. The former
could receive no benefit from them except by mar-
keting g&s from the premises, . . .

"tThe term "payliag quantities™ laovolves
not cnly the amount of production, but elso the
adility to mariet the product at a profit,.'"

The leaze inveolved in the Tennessee case did
not contain the terms found in Section 3 of the leases before
us in this opinion, We recognize thut private partlies may
enter into 8 lease gontraoct thet does contein these terns,
and which would rmke the oeses cited sbove inappliocubdle.
We have ugod these cases in an effort to determine the effect
of the usual a nd ordinary commeroisl oil and ges lease that
did not hove in them such provislons &s is found in Section
3 of these leases. The terms found in Seotlon 3 of these
leases are of relatively recent origin, ani were not commonly
used at the time the Relinquishmeal Aot was enacted, ‘

The minereal leaws of Texas as they relate to pub-
lic lands have ccnsistently followed the poliey of securing
the development of the Stcte's minerals, Ey developmsnt we
mean the actual production and sale of the minsrals in order
that the funds to which the lands are dedicated might have
the use of the rcveaue resulting therefrom. The prineipal
purpose of the Relinquishment Aot was to seoure the coopera-
tion of the surfeoe owmer in promoting the development of these
Tesoursced. :

. As stated in the onse of State v, Magnolis,
supra, in lssses exeouted subject to the provisions of the
Relinquishment Aot, it is contemplated that they be the usuel
and ordinary oommereial leases, providing for & definite term
of years, anless and until oll or zas is produced in paying
quantitlies, then aa long thareafter as aectual produotion
ocontinues, The right to substitute the payment of #50.00 per
well per year on a gas well, where the gas is not used or =
sold, for actual production, and such paymwent to be called
produotion, thus oontinuing the lease in foroe and effeoct by
reason of production over an indeterminable period, is one not
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contempleted by the Relinquishment Act, The Aot econtemplates
the leaze to be continuned in effect by re&son of actual ro-
duction and the payment of 1/16 free royalty to the trust
fund, Suoch & provision oould qperate to retard the develop~
ment of the State's mineral resouroces,

The Suprems Court in the ¢ese of Empire Cas
& Fuel Co, v, State, &7 S, W. {(2) 265-272, stated s rule of
law which we consider applicadle heret )

"The rule 1s aleo well settled thas
legislative grents of property rights and wivi-
legee must be oonstrued strietly favor of the
State on ground of publie policy, and whatever
4s not unequivooeally granted in olear and explicis
terms is withheld, Any amdiguity or obseurity
in the terms of the statute must operate in faver
of the Btate.™

Certsinly the Relinquishment Act is obsocure
and amdbiguous in many respects, And in spite of the many
ocourt decisions construlng the Act &5 it spplies to given
circumstances, it will, no doudt, continue {0 de subjected
to further construotion as different questions arise in
the future. In the imstsnt eass the rule stated above -
seems pertieculsrly spplicable sinee the rights granted in
the leases are cetloulated to operate in favor of the lecssee,
and certainly there is the possibility of it operating to
the detriment of the State,

Agoordingly, you are advised that it is
the opinion of this department that Sectlon 3 ef the leevses
-in question is contrary to the provisions of the Relin.
. - quishment Aot snd you ars correot in your refusal to ap-
prove and file then, R :

Yours very truly
- ATTORNEY GENERAL OF TEXAS

By /s/ Jask W, Rowlamd

JWR:BTsird ) Assistant

APPROVED OCT. 31, 1944 -
a/ Cerlos O, Ashley
87 ASSITTANT
ATTRNEY GENERAL APPROVED OPINION COMMITTEE

BY B¥B, Chairman
and egt~(pp.l-4)




