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Honcrable John €. iarburger
Couuity attorney, Fayette County
La Grange, Texas

Dear Sir: Opinion No. 0-62
Re: dalary of thes Cougty
Auditor tt

g opinion
of this department on the questigAs atatgd therein I part,

B, 1936,
was by lette ok, daved July 5, 1943,
and the orde ] . oncrs' Court st the

special smessi 1§43, which orders that

¢ minutes of the mesting'

er approving his bond,

oes8 not have a population of Thirty
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mgnk herewith encloso& the t&x valua-
Sixteen Million {16,000,000), at

e 1937, 1 am also informed that the

usually approvaed some time in October,

"I would, therefore, appreciate it very much if
you would give me your opinion on the following
qestiona as soon as you possibly can:

"1, when the District Judge appoints a County
Auditor and no salary 1s specified, what
is the salary of the County asuditor?

"2. If no salary is specified by the District

Judge when he appoints the County auditor,
does this salary fluctuate saoch year within
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the two year appolin®t ient ssould the tax
valuution fluctuate?

"o. In answerlng the foregoling, 1f the salary
of the County asuditor fluctuates with the
tax valuation, when does the increase or
decreasgse of the salary of the County iuditor
become effective?

"4, Is it neocessery thuat the Commissloners?
Court consent und upprove the increase of
ihe Couaty Audltort!s sualary above the mini-
mum provided by law’

"%, »oeB the Commissiocners' Court have to record
iz their minutes their approval of any in-
crease in salary of the County Auditor abdove
the minimum allowed by law?

" ¥ ¥ xn

¥e thank you for the brief submitted with your request
anG appreciste your discussion of the questions under oconsideration.
Your brief and discussion of the questions involved have materially
aided us in passing on the guestions submitted,

Article 1645, Veranon's Annotated Civil 3tatutes, {(S. B.
119, scts 47th leg., R. S., 1941) reads as follows:

"In any county having a population of thirty-
five thousana (3%5,000) inhabitants, or over, ac-
cording to the lest preceding Federal Census, or
having a tax valuation of Fifteen iilion ($15,000,000)
Dollars or over, according to the last approved tax
roll there shall be blennally appointed an auditor
of accounts and fipnances, the title of said officer
to be 'County suditor,' who sball hold his office
for two {2) years, and who shall receive as ocompenss=-
tion for nis services to the county ss such County
Auditor, an annual salary of not more than the annual
salary allowed or paid the Assessor and Collector of
Taxes of his county, and not less than the annual
8alary allowed such Coungg Auditor under the general
law provided in Article 1645, Revised Civil Statutes,
a8 sald article existed on January 1, 1940, suech
salary of the County aAuditor to be fixed and dster-
mined by the Dlistrict Judge or District Judges make
ing the appointment and having Jurisdiction in the
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county, a majority ruling, said apnual salary to

be paid monthly out of the general fund of the

ocounty. The action of seld District Judge or Dis-
trict Judges in determining and fixing the salary

of such County auditor shall be made by order and
recorded in the Minutes of the District Court of

the County and the Clerk thereof shall certify the
game for observamce to the Commissloners®' Court,
which shall ocuuse the same to be recorded in its
Minutes; after the salary of the County Auditor

has been fixed by the District Judge or District
Judges no change in auch salary shall thereafter
become effective until the beginning of the next
ensuing riscal year of the county. Provided how-
ever, sny increase in the salary of any such County
Auditor over and above the annual salary allowed

such County Auditor under the general law provided

in Apticle 1645, as said article existed on Janu-

ery 1, 1940, shall only be allowed or permitted with
the express consent and approval of the Commissioners’
Court of the county whase County Auditor ia affected
or may be alfected by the provisions of this Aet; such
consent and approval ¢f such Commissionerst! Court shell
be made by order of ssld court and recorded in the
Minutes of the Commissioners' Court of said county.”

¥We note that you state in effect that Article 1845, (S.
B. 119, supra) repealed House Bill No., 409, Acts of the 47th Legis-
lature, 1941, Regular Seassicn (which is another artiole of Vernon's
Annotated Civil Statutes, denominated Article 1645), at least inso-
far as they confliot with seach other rogarding the fixing of the
County Auditor's salary. In Opinlon No, 0-4851, this department held,
among other things, that the provisions of 3., B. 119 with reference
to the annual salary of the County aAuditor are in oonfliot with the
provisions of H, B, 409, pertaining to the salary of the County 2udi-
tor, and said provisions of H, B. 409 are repealed by S. B, No, 119,

Article 1645, Vernon's Annotated Civil 3tatutes, as 1t
existed on January 1, 1940, reada, in part, as follows:

"In any county having a population of thirty-five
thousand (35,000) inhabitents or over, acoording to
the preceding Federal Census, or having a tax valuae-
tion of fifteen million dollars ($15,000,000), or
over, aocording t¢ the last approved tax roll there
shall be blennally appointed an aunditor of aceounts
and finances, the title of salid officer to de County
auditor, who shall hold his office for two (2) years,
end who shall receive: as compensation for his serviges



132

HOLOIGDLE JONN L. waIDUlgel, page 4

one hundred and twenty-five dollars ($125.00) for
each milllon dollars, or major portion thereof, on
the agsessed valuutions, the annual salary to bde
computed from the last approved tax rolls; said
annual salary from county funds shall not exceed

thre: thousand six handred dollars ($3,600,00)
*> % L]

Generally speaking, in view of the foregoing statutes, you
are advlsed that the annual salary of the County Auditor cannot be
more than the annual salary allowed or pald the aAssessor apd Collec=
tor of Taxes in his county, and not less than ths annual salary al-
lowed such County Auditor under the general laws provided in Aprticle
1645, Revised Civil Statutes, as sald Article existed om January 1,
1940, Such salary of the County Auditor to be fixed and determined
by the District Judge or District Judges making such appointment and
having Jjurisdiction in the oounty, a majority ruling, said annual
salary to be paid monthly out of the general fund of the county. If
the annual salary of the County Aaditor was fixed under the provisions
of article 1645, as said Article existed on Janusry 1, 1940, said
salary must be camputed from the last approved tax rclls at the time
" the salary was fixed,

We want to point out that any increase 1in the salary of the
County auditor, over and above the snnual salary allowed such County
Auditor under the general lew prévided in irticle 1645, as said arti-
cle existed on January 1, 1940, s3hall only be allowed or permitted
with the express consent and approval ¢f the Commisaioners'! Court of
the oounty whose auditor 1ls affected, 4irticle 1845, supra, expresasly
provides that "any lncrease in the salary of any such county auditor,
over and above the annual salary allowed suoch county auditor ander
the general law provided in Apticle 1645, as said Article existed on
January 1, 1940, shall only be allowed or permitted with the express
¢onsent and approval of the Commiasioners' Court of the ocounty whose
oounty auditor is affected or may be affectsd by the provisions of
this set; such consent &nd approval of such Commissioners' Court
shall be made by the auditor of su¢h court and recorded in the Minutes
of the Coxmissioners' Court of such county."

Your letter discloses that when the District Judge appointed
the County Auditor he did not f1ix and determine the salary of the
County Auditor. As above stated, it is our opinion that the salary
of the County Auditor should be fixed and determined by the district
Judge or district Judges making such appointment and having jurisdic-
tion in the county., However, where such district judge fails to €ix
and determine the salary of the County Auditor when the appointmuent
wag made, it is our opinion that the Auditor would be entitled to an
annual salary allowed such County Auditor under the general law pro-
¥Yided in irticle 1643, as sald srticle existed on January 1, 1940,
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Stated differently, if the District Judge did not fix
and determine any definite salary for the County Auditor, we
believe that it follows that not more than the minimum was in-
tended, and the minimum is fixed by sald irticle 1645, as it existed
on January 1, 1940. One of the enclosed statements of your inquiry
reveals that the tax valuation of Fayette County ever since 1940
was over $16,000,000 but under $16,500,000 except for the year
1944, for which year the tax valuation is $16,583,905,

Specifically answering your first question, it is our
opinion that the salary of ths County Auditor of Fayette County
for the year 1944 is $2,000 and further thaet the annual salary
of the County Auditor of Fayette County for 19485, commenoing with
January lst, would be $2,125, as the annual salary of the County
Auditor is gontrolled by the provisions of Artiole 1645, as=id
Article existed on January 1, 1940, said salary must be computed
on the last approved tax rolls of the county.

Your second question is respectfully answered in the af-
firmative, When thes snnual salary of the County Audlitor is ocon-
trolled by the provisions of Article 1645, as said Article existed
on January 1, 1940, said salary must be computed on the last approved
tax rolls of the county.

Replying to your third question, you are advised that it
is our opinion that any increase or decrease of the salary of the
County Auditor, under Article 16406, as said Article existed on
January 1, 1940, would become effective on January lst based upon
the last approved tax rolls of the county.

In view of the expreas provisions of Artiocle 1645, Vernon's
Annotated Civil Statutes, it 1s our opinion that your fourth ques~
tion should be answered in the affirmative, and 1is so answered,

In reply to your fifth qusstion, you are respectfully ad-
vised that it is our opinion that the Commissioners' Court should
record in their mlnutes their approval of any increase of salary
of the Qounty Auditor above the minimum allowed by lew. -

Yours very truly
ATTORNEY GENERAL OF TEXAS

oy SOl (N llesrain

Ardel) Williems
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