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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable 0. P. Lockhart, Chairman
Board of Insurance Commissioners
Austin, Texas

Dear 3ir:

Arate risks under
¥ of Artiocle 4860a-7,
Statutes, and re-

1944, roduosting
it the following three

b said Artiocle
Asurance qualify for
‘bona fide applica-
e required 300 separate
T reinsurance will represent
3 originally written in a Lloyds,
s of the Lloyds will apply to
nce Company for reinsurence on

oy involved, and there will bo
pfween the Mutual Insurance Company

« dgyholder of the Lloyds, 3tated oon-
versely, this question is: must these tbona fide
applications' be for direct insurance in the form
of a oontract with the original poliocyholder?

No COMMUNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GEMERAL OR FIRST ASSISTANT
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"(2) Under Section (d) of sald Artiocle
4860a -7, must the 'premium' collected in advance
represent an annual premium, or may 1t represent
something less than an annual premium? In this
connectlon, the General Rules of Texas Automobile
Casualty Manusal promilgated by the Board provide
for paying premiums in monthly installments, and
the first payment must be at least 16 2/3 per cent
of the estimated total annual premium, and provide
undexr certaln conditions for writing a policy on
a six months basis in which ¢ase the premium shall
be 55% of an snnual premium. Would ons installment
in the first ocase or thé: premium for the six months
poliocy in the second case qualify as a *‘premium’
under this seotion?

*(3) The QGeneral Mutual Insurance Company
proposes to write both fire and casualty insurance.
Under Seotion (d) of said Article 4860a-7, what'
amount of ‘'oash and invested assetsa' or surplus
must 1t have to be licensed and continue in busd-
ness, fifty thousand dollars or seventy thousand
dollarst™

Article 4860a-T, Revised Civil 3tatutes, to which
questions relate provides:

"No compsdy organized under this Aot shall
issue poliocles ‘or trensact any business of insur-
angce unless it shall comply with the conditions
rolloving, or until the Board has, by formal li-
cense authorized it to do so, vhich license he
shall not issue until the corporation has complied
with the following conditions:

"(a) It shall hold bona fide applications
for insurance upon which it shall issue simultan-
eously, or it shall have in foroe, at least twenty
policies to at least twenty members for the same
kind of insurance upon not less than three hundred
separate risks each within the maximum single risk
desoribed hereln; o
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"{b) The ‘maximum single risk' shall not ex-
-ceod twenty per cent of the admitted assets, or
three times the average risk or one per cent of
the insurance in force, vhichever is the greater,
and reinsurance taking effeoct simultenscusly with
the poliocy being deducted in determining such maxi-
mum single risk; '

“{c) PFor the purpose of transacting workmen's
compansation insurance such ¢ompeny shall have ap-
plications from at least fifty ouzloyoﬂ for inaur-
ance on vhich policies are to be issued covering
not less than two thousand euployees, each such
employee being considered a separate »isk; and
the provisions with regard to maximus single risk
-ghall not apply;

..+"(a) It'shall have gollected & premium in
advance upon efch application the total of vhich
premium shall %a held in osash or seourities in
vhich stock fire and casualty insurance companies

_are under the Texas lsw authorized to invest. It
shall have and a$ all times maintain cash and in-
vested assets of not less than £ifty thousand dol-
lars, 1f it be a casualty insurance company and not
less than twenty thousand dollars if it shall be

_other then casualty insurence coupany. If at any
time the company shall have assets or surplus in
less #mount than is required for the insurance of
policies and the transaction of business upon or-

tion, the ¢ ahall cease writing new
business and shall tely report such gcondi-
tion to the Board of Insurence Commissionsrs, which

. may in its disoretion order & reinsurence of the
outstanding 1iabilities of the company in some other
ooupany transacting business in this State or proceed

to a liquidation of the same.”

. The above article sets forth certain conditions vhich
mist be fulfilled by & matual insurence companry boufngorgnnzud :
under Chapter 9, Title 78 of said Statutes before de 1censed
by the Board of Insureance Coumissioners to write tnsurance. With
the exception of oompensation risks, provided for in Paragraph (c),
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such company shall issue simultaneously, or have in force, at
least tventy pollioles to at least twventy members for the same
kind of insurance upon not less than ths defined mumber of three
hundred separate riska. These must be based upon bona fide ap-
plications for such insurence. We find no provision or language
in the law authorizing the Beard of Insurance Commissioners to
agoept under this Article applications for re-insurance oontraots
in lieu of applicaticms for policies of insurance similtaneocusly
issued o in foroe.

T™he legal authorities reqognize & distinotion between
insurance and re-insmmance. The word “insurance®™ is a broad

- term vith couprehensive and moaning and we are mindful

of the fact that when it is used without Qualifying words it may
and often does signify indemnity only, but it 4i» often used to
'y: that insurance written by “ocasuslty® companies, (Art,

.
4989, R. C. 3.) and axtends to :3 casualty or insurance risk

vhich may: lawfully de made tha ioct of enoe. Southwest
National Bank v. loyerat ty Corp., ot al,., 12 8. ¥W.
(24) 183, par. 3, .

Jw;a--qudta from Words and Phrases, Vol. 356, Permanent
Edition, P. m:

) - "An application for insurence is the repro- .
sentations whiol & party mskes of his property vhen
he applies for insurance. Cowsn v. Phoenix Ins. Co.
20 Pao.’ #GB-, 13 Cal. 181." . '

It has also besn held that “re-insurance" contract is
not ous of insurance, but simply of indemnity, & oontrect that
one insurer makes yith another $o ot the firet Snsurer from
& risk it haz alresdy aasumed. Central Life Ins. Co. v.
;.sgu.: 182 N. B. 611, Werds and Phrases, Permanent Bdition, Vol.
35, P. TS3. - :

- The common scceptation of the term "re-insurence” is
t0 assume the obligations imposed by & policy of insurance.
mlm State Life Ing. Co. V. m-ng;p 208 5. W. 372. The
meaning of *pe-insurance™ as taken from the Sup . Gourt of
Miehigan in Peoph v. American Central Ins. Co. 146 N. W. 235,
237, adopted in this jurisdiction together with the lLeglslature's
use of the word in varicus statutes strongly supports the view that
while both are oomanl; referred to 4s ocontracta or golioies of {in-
surence, “re-insurance” is to be distinguished from "insurance”,
and not necessarily inoluded vithin the term as shown by the
opinton in the above case from vhich ve quote:
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"The term 'reinsurance'’ has two meanings.
Vhen a fire insurance company, vith the oonsent
of the insured, is tuhstﬂmtod Tor another fire
insurance am. 80 that the insured 2eleases
tho msinu and 1ogics to the subatituted

cxEpany 8lone, reinsurance has been effected. A
uﬁ:o Qease do business entirely,
state, Teingure its
y the tm u used with another
m«h 1- that ons fire imnsurance qompany
ind anothay 0’: agosunt o:n:uh which gho
eunified ooupany cariying eontimes to
earry, In such & case, mimlcohcuyto
the company vhich insues its poliey to him.
-cmmwmmrhh, mm:tc or
' sontraq reinsuring. omaw,
i et to ths indéanity 80 secured, no
:bowrtttonwusm The company
iunug the policy oclleots the premium from the
insured. It pl:’l tho murins - for its
promise of Morrow v Tington
Basket: oy oy V. Zaa) 746, Pave 1, 2,

We bave particularly ed that Article 4860a-16

 authoriges. such mutual ins coupanies organized or admit-

ted to transact insurence in, 3tate to, by poliocy, treaty
oy other agx mtocraceeptrm fusurer relnsur-
ange wpon the m&g_..e:r any pu-t smoa Article
5860a-T7, supre, hmnm, Pprescrides. eonditions ugon vhich
such od" my be Lssued a permit, had L
intendad- that app tim for reinsurense eould be aaccepted
B e e e h1ossly Suihoriaod sane undes thie

18 e ":0r explioitly authorized same under this
section. Furthermore, in presori tha conditions wherein it
defined "saximss single risk”, that "reinsurence shall be deducted”
as in Paregreph (b) and not the last sentence in Para-

greph (d), st is apparent that the Le hhn-o had the subject of

reinsurance. specifically before 1it.

Prooseding now to disouss your second question, the
vord “"premiun” used in Paregreph (4) of sald Article, required
to be collected in advines, insofar as ve oan find, ocarries no
speoial signifiocation other than being the legal coasmorlt!.on
for assuking and oarrying the risk. The amount of premium to
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be oolleocted depends upon the application and contraot &s
suthorized to be written under the lawv and valid regulations

of the Board. We are not at liberty to read into this statute
the wvord "annual" premium: It is comuonly understood and recog-
aized that insurance polioles are written to ocover certain cas-
valty and fire risks for periods less than tvelve months, de-
pendent upon the agresment of the parties to the contraot.

As to your thind stion, the Statute provides that
sush campany "mu have : at all times maintain cash and in-
vested azsets of not less than Fifty Thousand Dollars, if it De
& casualty insurance coupany and not less than'hnntymmam
Dollars 1f it shall bDe other than casualty insurance company.”
In the next sentence “assets or surplus” apparently refers to
mh cash and invested assots aforenentionsd by that
if at any tims the cogipany shall heve "assets or surplus” in-
J.en amount than is rdquired, the ¢ shall cease writing
nev business and shall immediately rep such condition to the
Boud,,__ot Insurence Comnissioners.

Any company organized under the sions of the Act
is mwmd and guthorized to write any of insurance which
may be lawfully vritten in Texas, life and t‘idolity and surety
bonds excepted. Cons Artiocle 4860a-T7 in its entirety, veé
believe the Legislature's intent is suffigiently disclosed to
make the requirement of not less than Fifty Thousand Dollars to
apply if such company writes casualty insurance and to require
ndot less than Twenty Thousand Dollars for writing all other kinds
of insurance other than casualty. %This oconstruction is not in-
consistent vith the other provisions of the Statute and 1s oon- :
ﬁmtr m maa under other og;bt::sbzngh. ttod

o s P
to write more than one kind of insurenas in regard to maintaining

- additional surplus or oapital stock for each kind of insurence

dusiness wvritten. Articles 4993, SO1T end 5026 Vernon's Anno-
tated Civil Statutes.

Ansvering your questions in the order presentsd, it
is therafore the opin:l.on of this department:

fide appncats.om for insurence”
as used 1n Artiocle 4860a-7, Vernon's Annotated
Civil sta mhﬂ to be held organization, does

not include re-innmnu policies or contraots alth such
re-insurence is permitted to be contracted for under icle
4860a-16, V. A. C. 8. after organization is completed.
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2. The term "premium” as used in Paragraph (d)
of said statute, vhich provides for the csollection of a premium
in advance, does not necessarily mean an annual premium. The !
premium for & policy based upon & bona fide application to be
vritten on & six months basis and within valid regulation of
the Board, will meet the requirement of the statute.

3. Before a matual insurence conpany on organiza-
tion under Chapter 9, Title 78, V. A. C. 8. may be issued a
permit to write both fire and casualty insureance, it must have
& surplus in cash or invested assets of not less than Seventy
Thousand Dollars,

Yours very trily

AP .
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