OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS .
ATTORNEY GENERAL WM;&}U

Honorable John D. Reed, Commissioner
Bureau of labor Statistics
justin, Texas

Dear 3ir:

Penal

I. gn
ployee

absent himsh o
s and relatcw quese
e folloving:
fInqui s office &3 to

rroper inte¢r
article (P\C.)\ #rt.

loyee i3 eatitled to tske time
s vork to vote must this time off be
compensated at his regulsr rste of pay by his

enployer?

%1¢ the ansver to questicn tvo 1s in the af-
firmative would the employee Da privileged to
leave his job at any time ha desirec for this
purpose or would the employer be within his
rights ia prescribiog the tinme alloved during
the day for the purpose of voting?
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Statutory provislicas pertinent to your questions
aret

Penal Code, 1325, Article 209:

"Whoever refuses to an employs entitled to
vote the priviieze of aiuending the polla, or
subjects such employe to a penalty or decduction
of wages because of the exercise of such privi-
legs, shall be fioed not to exceed five hundred
dollars.”

Vernont's panotated Civil Statutes, 13525, rrticle
2930Q:

" « » In 2ll electionsa, general, Spe-
cial, or primary, the polls shall be opea from
3even o'cloek a. m. Lo seven o'clock p. m. in
all countles baving a populatiocn of 150,000 or
sore according to the last Feceral census and
in all other counties the polls shall te opensd
at 8 a. m. and 3hall remasin open until 7 p. m.
ihe election shall be held for one day only.”

V. £. €. 3., 1925, prticle 4501:

" . . every day on which en slection i3
hald tkroughout the Stats, are cdeclared legal
holidays, on which all the pudblic offices of
the 3tate may be closed end shsll be considered
end trcated as 3undey or ths Christian Sabdath
for @ll purposes regarding the preseanting for
the payment or scceptance and of protesiing for
50d giving notice of the dishonor of bills of
exchange, baank checks snd promissory aotes
placed by the law upon the footing of bills of
exchange."

Qur statute does not prohibit labor on legal holl-
dnys.
fohe word ‘holidsy' ms interpreted by the
courts does not import the same status as Jua-
dey and a cdeclaration in a statute that a cer-
tain day shall be & legal hollday gives that day
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the sttributes of Sunday oaly to the extent of
the express words of the statute.” 3Sundey and

Holidays, 39 Tex. Jur. 857, per. 2, u, 1.

Penal Code, 1925, Article 209, i3 e part of the
rlectica Law of 1505 (Acts of 29th leg., 1st Celled Sess.,
¢he. 11). Sectlion 175 of that sct (page 562) is aes follows:

*ray persm or corporation who refuses to
an employe entitled to vote the privilege of
attending the polls, or subjects such euploye
to a penalty or deduction of wages becauss of
the exercise of such privilege is guilty of a
misdemeanor.”

The codificatioa of 1911, Fenal Cods, Article 244, incorpo-
reted this provision in its precise phraseology. dthe 1325

codiflers brought it forward in iis present form, without,

of course, chaging 1ts intenl or purpcse.

tlthough cther atates have enacted legislatica
almed tO require employers to allow thelr cmployees tine Lo
yote without deduction of pay, our lavestigoatica ihirs ¢is-
closed oaly twvo ceses (both of them 1l1inoia cases) involve
i the qQuestions under discussion,

? caese of first impression i3 that of leople va.
Chicepo, M. & St. P. B. Co., (19523) 306 I121. 436, 135 4. L.
125, 23 A, L. R, 610.” the court there held:

Y, « « The provisions of sald statute
that gave him the right to ebsent himself for
two hours on election ¢ay and to cast hia vote,
and which required his employer, plaintiff in
error, to give him this opportunity of ettond-
ing the electicu for such purpose, are wholssone
provisions of the statute, and gre valld aand
binding; but the prrovisicn of the statute that
requires the cmployer to pay him at the rate of
85 cents per hour for the time employed ia at-
tending the election and casting his vote «- or,
speaking more accurately, the provisicn rcquir-
ing the employer to pay him for two hours' time
at such rate for exercising such privilege --
is lavalid, because it 13 en unrcesoanable
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adridgment of the right to make coatracts. The
legislature had just &3 much right to require
employers $o pay thelr employees for the time
they necessarily would be compelled to use in
looking after any sick member or members of their
femily as it had to pass the provision in quea-
tion. Other striking examples of vold legisla-
tion of the character in questioa might be
stated, snd in which it would appear that the
enployee would be engaged in a matter of pur-
suit equally as commendable end as essential to
his cwn perscasl welfsare; but further comment
is unnecessary, as 1t is cntirely clear thot
the prrovision in guestion 1s en unreasonable
stridgment of the right to contract, end theree
fore void,

"It is claimed by the people that the pro-
vision in question 1s sustainasble under what is
kaoun as the pollce power of the state, common-
ly cefined g3 that inherent plenary pover in the
staete to prohiblt all thiangs hurctful to the
cocmfort, welfsre, sad safety of society. 7he
relation of employer and employee 13 purely
voluntary, resting upon the contract of the
parties, Fvery man has a natural right to hire
his servicea to anyone he pleases, or refrain
from such hirinz, and 1t 13 equslly the right
of everyone to determine whose aervices he will
hire. The state has no right to interfere in -~
private employmenat and stipulate the terms of
the services to be rendered. <{ledeman, Fol.
Pover, §§ 176, 178. 1t is true that ths state
does have the right, under its police powers,
to pass laws that tend to promote the hsalth,
safety, or morals of such euwployees as Turney,
beceuse of the fact that such laws would tend to
promote the health, comfort, safety, and wel-
fare of soclety. The act in Queation, as con-
tended by plaintiff in error, does not in any
way, S0 fer as wve sre able to see, tend to pro-
mote the health, safety, or morals of such em-
ployees. The provisions in questioa are not
adapted to the object for which the law was en-
acted, and cannot be sald to secure public con-
fort, velfare, safety, or public morals. ZThere
is o contention, and there cen be none made
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with any reascnalle showing, that ths provisioa
in question tends to promote the safety or healthn
of any employee. It has alwsys teen the policy
of our laws to condezn the idea of aay voter Le-
ing paid for exercising thes privilege of an elec-
tor or voter. The right to vote 13 aslmply one

of the privilezes zuaranteed to every citizen

of this country who possesses ths requisite quale
ifications, It i3 not only & rigat, but should
te regarded as a cuty of the citizen, where he

13 reasonsbly able physically to perform thst
duty. It 13 pot the consgcitutional rizht of eny
citizen to be paid for the exercise of his right
to vote, ead the poléiug of the proviszion of the
statute vold aoes not violste the right of ooy
citizen, iancluding those who are cmployed to
istor, 'This rrovisicn of the statule i3 nct suae
teinsble uader ths police pover of the state, snd
it does violate the constitutionsl provisicas
aforeseid, end itkcrefore must be ceclared volcd,
Eesides, 'no cxercise of the police power caa
disrezerd the constitutlonel guarancies iu re-
3pect to the toklag of private property, due o=
cesa, cnd equal protection' of the lewd, enrd it
ahould not ‘override the cemands of natural jus-

tice.t . . "

: Cur Supreme Court, opiunion bty Chief Justice Cure~
tca, ia Trevelers In3, Co. vs. Hershell, (2534) 76 3. W,
(21) 1007, B¢ pege 401l), cifed wiuh epproval the pbove case
in nolding the imerpency fioratorium Lawv unconstitulioasl bLe-
ceuse it impaired tho obligation of contracts.

The other case 18 that of leslpine vs. Dimick,
(1527) 326 111, 240, 257 . 3. 235, holding a portion of the
113iz0is prirery lsv iavalid vhich gave employces the right
tn atsent themselves from employmeat for two hours oan pri-
nary election day to vote, without deduction from their
saleries., 7The court, citing the first mcationed case, sald:

e« « o The provision of section 7, giv-
ing employees the right to sbsent themselves
from their employmeat for two hours oa elecction

1530
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day for the purpose of voting withcat any de-
duction from thelr salaries or vages on ac-
count .of such absence 1s also unconstitution-
el, being s violation of section 2, article 2
of the Coanstlitutiom. People v. Chicago, Mil-~
waukee & 3t. Paul Railway Co., 306 1Il1l. %86,
138 X. E. 155, 28 A. L. R. 610. These sections
are not, however, of such a character as to ip-
terfere with the operation of the rest of the
act, if they are stricken from it, end there-~
fora do not affect the constitutionality of the

entire act.”

The rigkt of franchilse in our democracy 1s of sup-
rene importance and its exercise should be zealously guard-
ed. "Statutes regulating the rights of citigens to vote
ere of great public interest, end, therefore, are giveu a
broad interrretsation to secure for the cltizea his right to

vote and to lnsure the electlon of those officers who are
the people's cholece." Sutherland, Statutory Construction,
Third Edition, Volume 3, page 445, par. 7215, n, 1.

We therefore ansver your filrst question: An em-
ployee is entitled to sbseunt himself from his Job for a
reasonable time for the purpose of voting. Jee our answer
to question Ho. 3.

Second question: We believe that that part of
the statute prohibiting the deduction of wages when the
enployee gbsents himself from his work in order to vote 1is
invalid.

Third Question: Bearing in miand that our polls
ere open until 7:00 P.M., thet & stetute should be inter-
preted by its equity, and of the interdependsnce of em-
ployer and employee in our industrial civilization, it 1s
our opinion that an employer 1s within the statute and his
rights in prescribing the time aslloved during the day for
the purpose of voting. The time allowed should be suffi-
cient and fair so as to fully and completely permit the
employee to exercise his suffrage. Such regulations would

A
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vary according to local conditions; but 1% should give the
employee emple and couvenient time within which to vote.

Trusting that the above ansvers your lagulry, we

are
Very truly yours
By |
Tavid wWuntch
fdaistant
TwW:db
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