OF'F'ICE OF THE ATTORNEY GENERAL OF TEXAS
Ad1511hl

GROVER SELLERS
ATTORNEY GENERAL

Honorable D. ®. Burkktalter
Acting County Attorney
Throokmorton County
Throcizobrton, TeXas

Dear 3ir: | ' Oninion 7 B
. Ret %hé%g:;QEhh é\unty Judge
elaot“hugder a facts

) stated, wit ba 1igidble
L ;o qualify o ry 1,
o A uq;,,aan hold office
- ' : e )/“5of .ounty. Jndge.

Yonr htter of rcc{nt ﬁnte reqtiauting the opinion
of this department on tho gque 1onxstaggd therein la as follows:

"Cur Countydu

. wns‘re-nominated for ths of-
tico in.the. J _y

taes, Tl

Tatn ahaletic day B¢ Ospober NG44 he tendered.

tiis resigna 10 1to the\es Las{onnra'*court. to taks

offect on. LI 20N : tobcr, S
Cothe- 280% o\ , he zoved from this

y, moved ovarything he had

this o s &0 40es not now pwa any. property

ny -k \this county, and he and his family
”!@aidi sihce October &&th. I[He did not retura
hlg\:gyﬁty;to vote in the xlection November 7th

*.8 his e was the oaly one on the Novamber
7th Ba % he was ra-aslacted.

» .westion: will he be elligible to qualifty on ..
January lst, and hold the office for eanother Term '

leaving ~is Femily ia ths cther county to run his
bus.nesat "

Section 15, irticle 5 of the sState Constituticn provides:

"Trhers shall he astablished in =sach county of this
2tat= & cosnty court, vhich shall be a court of racord;
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and thare shall be elected 1o oach county, by the
qualified voters, a county Jjudge, who shall be

woll informed in the laws of the State; shall be

a cocnservator of the peace, and shall hold his of-

fice for two ysars, snd uantil his successor shall bLa
elected 2znd gualified, ils shall recelvas.as. compen-
sation for his servicea such fees and perguisitessson -
as mey be prescrited by law.,” . R B :

Section 14 of Article 16 of the _tate Conatitution
rsads as follows:

*ill civil officers shall reside within the State;
. and all dietrict or county officers within their dis-
‘o tplets or -counties, and shall keep their offices at
such places as miy be required by lew; and failure to
-eoupl{ with this provision shall vacate the cffice
80 held.” . S - B

| Article'2927,-Vernon'a Annotated Civil Statutes provides:

"No person shall be-eligible.te aay State, sounty,
precinct -or munjcipel office.of this Jtate unloess.he =
'shall be eligiblée to hold ‘offics under the Constitution
. of unis State; 8nd unless he shall HAve resided within
" this State ror the period of 12¥mbatha*and six months -
in the couaty, precinet, or municipality, and which he
offers himsalf as a candidate,” next -raeceding any
general or specizl eleotion, and shall have besn an
ectual dbona fide citizan of said ocounty, precinct, or
aunicipality for mere than-six months. - No parson in-
eligible to hold. office shall ever have: his:pame . placed
upon ths dballot in eny general or spscial slection,
or at any primeary election where candidutes are selacted
under tha election laws of this State; and no such in=-
alizible candidate shall aver be voted upon, nor have
votas counted for him, «t any g=neral, sgecial, eor ,ri-
mary alection,®

article 928, Vernon's aAgnotated Clvil statutes rcads
as Tollows:

*Jlalther the .serstury of Ltate, nor =ny couaty
Judge of tuls stats, nor any oivher authority uuttcrized
to issue ceriificatves, suhwll 13sua any certiflicatas of
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election or eppointment to any person elected or
appointed to any office of thls "tate, who is not
eligible to hold such office under the Constitution
of this “tate and under the above Article; and the
neme of no ineligidle persomn, under the Constitu-
tion and laws of this State, shall be certified by
any party, committee, or any authority authorized
to have the names of caniidates placed upon the
primary ballot at any primary election in this
State; and the neme of no ineligible cendidate un-
der the Constitution and laws of this State shall
be pleced upon the ballot of any general or speciel
election by any authority whose duty it is to
place names of candidates upon offfclel ballots.”

. Article 2958, V. A. C, 9., provides,: among.other
things, that the residence of the married man is where his
wife resldes.

Referring to Article 2958, V. A. €. 7., it is stated

in Texas Jur., Vol, 16, p. 46:

"The statute defines the 'residence' within the
meaning of the election laws, providing that srres-
.1dence of -the married man is where his wife resides, -
or {f he be permanently separated from his wife,his -
residence 13 vhere he eleeps at night. Thus it Las
been held thet: e married man's residence is in ths -
elty in which his wife resides, and in which she
cares for thelr ochildren, But no matter how families
may be situeted, they are not held to have abandoned
their resldence in a giveh community merely because
the husband or wife or both temporarily absent thep-
selves on account of their own health, or that of
their children, or to serve their government, or
because thelr trade or business or profession takes
them elsewhere for varying periods of time. . . .7

It was held in the case of Harwell v. Morris, 143
a8, 7. {(24) 809, that a husband bas a right to establish the

residence of the family. (Also see the case of doCharen v. Mead,

275 <. Y. 117).

The answer to the juestion propounced ia your Ilnquiry
derends upon the fact cquestion regarding the legal reaicence of

the person inquired about,
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-

If. the "County Judge elect"™, as & matter of fact,
had actuelly abandoned his resicdence in Throckmorton County
prior to the time of election, and was not an actual bone
fide citizen of sald county at that time, he would not have
been eligible for election to the office of County Judge,
and the County Judge, under Article 2928, would not be au-
thorized to issue a certificate of election, and the "County
Judge. elect® would not be eligible to qualify as County Judge
on January 1, 1945. VWhether the “County Judge elect™ had

~ abandoned his residence in Throckmorton County prior to the
time of election or whether he was an actual bona fide citizen
of £2id county at that time, ere fact qpeationa which this
Dopcrtmant is not authorized to pass on, '

Very truly youra,
- ATTORNEY GENFRAL OF TEXAS

¢¢EL-¢2aa!zz<i4naoq..4,

ATTORIBY CLEaRAL (8 TUAS 1~ ¢ ¥ larden willfems
. -~f w?f ﬁ?* SRR e LA e “W* & Asaistant

LTI AE I

Aﬂ!rt

/APPROVED

OPINION
COMMITYEE




