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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Ray Winder
County Attorney

- Cooke County
Galnesville, Texas

Dear 3ip; _ Opinion X¥o. 0-6832
Re: Under s fhcty submit~

Your letter of Februapf 1, MAS ' this
office, reads as follovs:
110} acres of laf hc W. N. Birdwell
Survey, Abstract 1740, £\ 6925 was pur-

chased from the 8

d»live upcn, ea-

own use all revenues

s revenus from an olil

fm thereon, at gll times
ire, and effective Oc-

5f this land was re-instat-

sk. The records in the

ice may shovw this land as the W.NM.

and the name of the original grantee

i owner, Heury P. Clack, has made

ke County for refund of ad valorem
taxes for the period 1941 to 1944, both inclusive.
Mr. Clack is in receipt of a letter from the Com-
missioner of the Genersl land Office, quoting an
Attorney General's opinion number 0-1832 dirested
to Hon. Qeorge H. Shepperd, which states in ef-
fect that since the lav covering forfeiture and
re-instatement does mot provide for paymeat of
taxes betwveen date of forfeiture snd date of re-
instatement, and sinee #% the purchaser had no
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,rig%t $0 possession and no r;g%t to receive any

[} revenuss from same, ¢ is not for
paymsnt of local ad valorem taxes from the date of
the forfeiture to the date of the re-instatement.

®*I have edvised the local Tax Collector that
it is =y opinion that local sd valorem taxes are
properly chargeable against this land during the
period of forfeiture for the reason that the ovaer
occupied and ussd and appropriasted the revenues
and had full enjoyment of it during that period,
and in all events that he would not be entitled to
a refund for the ysar 1941, since the land was not
forfeited on Janusary 1, 19‘1, the date vhen prop-
erty is subject to taxation. I find no authorities
on the subject and would, thsrefore, appreciate .
‘your opinion in the matter."

8ince ve are of the opinion that the lawv doss not
suthorisze & refund of the taxes pald as adbove stated, even 1if
shey were wrongfully pald, we do not find it necessary to pass
ipon the Question of whether the taxpayer actually owed the
:axes; but, for the purposes of this opinion, we will asssume
:hat the taxes vere not owved.

In the case of City of Houston va. Feiser, 13 3.VW.
266, our Bupreme Court said;

“That a tax voluntarily pald cannot be re-
covered, though it had not the semblance of legal-
ity, ie vell settled; and, as said by an element-
ary writer, ‘every man is supposed to know the
lav, and if he voluntarily makes a paymeat vhich
the lav vould not compel him to mske, he caaunot
aftervards assign his ignorance of the lav as the
reasou why the State should furnish him with legal

remsdies to recover it back.'*

Both ths above case and another early Texes Suprems
jourt case, Galveston County vs. Gorham, 49 Tex. 279, seem to
ke a distinction between & payment under a mistake of lav
md a payment under s mistake of fact, alloving recovery of
1 refund of the tax in the latter case, but not in the former.




365
Honorable Ray Winder, page >

This office, in Opinions Nos. 0-1266 and 0-1749, has recogniged
the same distinotion in reliance upon said decisions. See also,
61 C.J. 991, and 51 Am, Jur. 1023.

Recent decisions on the subject by owr Supreme Court
disclose little concern over whether the tax was paild under @ .
Ristake of fact or of law, but appear to be based upon whather
or not the tax vas paid under duress. Judge Critxz, in the case
of National Biscuit Company vs. State, 135 S.W. (24) 687, lays
down the folloving rules:

"l. That a person who pays sn illegal tax
voluntarily, that is, without duress, has no valid
claim for its repaymsnt; but that aazerlon ¥ho pays
such tax uander duress does have a valid clzim for
its repayment. 2. %That duress in the payment
of an illegal tax may be either express or implied,
and the legal liability to repay or refund is the
same in doth instances.”

To the same effect, see Metropolitan life Insurance
Company vs. Mann, 168 3.W, {24) 212; Union Central Life Insur-
ance Company vs. Mann, 158 8.W. (24) 4T7; snd, Austin Nationsl
Bank vs. Sheppard, 71 S.W. (24) 242,

In the National Biscuit Company cese, supra, the
Secretary of State, becguse of a misinterpretation of the lavw
on his part, demanded an illegal tax vwhich plaintiff paid un-
der protest. In the Austin National Bank case, supra, taxes
vere paid under a statute later declared unconstitutional. In
the two Insurance Coapeany ceses above mentioned, it appears
that the companies each paid more taxas than they owed. The
cause for such overpayment does not appesr in the court's opin-
ion. In the Benk case and in the Bilscuit Company case, a
fallure to pay such tax would have caused plaintiff to incur
the risk of having its right tc 4o business in the State for-
feited., In the two Insurance Company cases, above mentioned,
plaintiff, by failing to pay the tax, would have fiancurred the
further risk of losing its right to sue or defend in she courts,
in addition to the risk of having its right to do business for-
feited. The courts held that payment -in each of the four cases
vas made under duress and hence subject to refund.
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In Galveston City Company vs. Galvestoa, 56 Tex. 486,
492, Chief Justice Stayton, after holding that a tax voluntar-
ily peid could not be recovered, atated:

*In determining whether the money was volun-
tarily paid or not, an inquiry must be made into
the intention of the parties at the time the money
vas paid; snd unless it appears that, at that time,
there was an unvilllIng elaEEo .Eﬁe ayment i

0_have been volunterlly . ¢ oo

To the same effect, see Noller vs. City of Galveston;
57 8.W. 1116, error refused. See also, 61 C.J. 985.

The case of Frost vs. Fovlerton, 111 8.W. (R4) 754
(Civ. App.), while recogniszing the general ruls denying re-
covy ery of s tax voluntarily paid, sets forth what appesrs to
be a commonly recognised exception to the rule, namely, that a
tax erronecusly paid on property locsted outside the taxing
‘district may be recovered, citing 62 C.J. 985,

Apparentlr, the opinion in Davie's Exscutors vs.
City of Galveston, %1 8.W. 185 (Civ. App.), comes close to an-
nouncing the true rule vhen 1t states:

. "he better doctrine seems to be, . ., . re-
cognized in several late decisions by the 3upreme
Court of this 8tate . . « that when there is
neither mistake nor frawd to entitle one to re-
cover dack taxes, vhich he vas under no obligl-
tion to pay, the payment must be compulsory.

AS ve analyse the authorities, a recovery of taxes
vrongfully paid is to be allowed in the followving types of
ceses: (1) freud; (2) mistake of fact; and, (3) duress. We
vill no¥ consider vhether payment of the taxes inquired adout
vas made in such a manner as t0 come within the meaning of

. any of the adove three categories.

shere is nothing in your letter or in the facts
developed from our own iavestigation that would revesal the
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existence of any fraud practiced on the taxpayer. Records in
the General Land Office indicate that over ten years elapsed
from the time Mr. Clack became delinguent on his interest pay-
ments to the tims the land was forfeited to the State. HNotice
of the forfeiture vas mailed to his last known address end re~
turned unclaimed, and presumably Mr. Clsock coantinued to use the
land and voluntarily to pay taxes thereon, not knowing that he
vas no longer the owner,

Were the taxes paid under a mistake of fact?t It is
probably true that Mr. Clack had no actual knowledge of the
forfeiture at the time it occurred, end during the time he ‘
peid the taxes in dispute. MNevertheless, he did knov that he
¥Was many years delinquent on his interest payments, and he vas
charged with knovledge of the lav authorising the land Commis-~
sioner to forfeit the land to the State because of such delin-
quency. (Article 5326, R.8.) The records of the lLand Office
vere available to Nr. Clack, and by checking such records, he
could have learned of the forfeiture, by virtus of which he
ceased to be ovaer of the land,

In City of Houston vs. Feizer, supra, the 3upreme
Court said: :

"Mistake of fact can scarcely exist in such
a case, except in condection with negligence; &s
the illegalities which reander such a demand &
nullity must appear from the records, and the

us ch bound to inform himself
vhat the records shovw or do not s 8 e th
ublic authorities. s rule o a¥ 18 & rule of
sound public poiicy also."

And 61 C.J. 99) states; -

*raxes paid under a misteke of fact are re-
coverable, particularly if made by the revenue of-
ficers in the form of a statement to the taxpayer
or in taking some official sction on the correct-
ness of which the latter has a right to rely, al-
though it is othervise where the mistake is made

by the tax eor himsel?, end 18 Ghe result o1 his
nogIecE of some IegaI autIL or vhere the facts
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‘which would have shown the mistake were within
5_ovd possession or ¥ D his reach.

Acoordingly, since ths facts vere avellsble to the
taxpayer through the public records, we hold that this case
contains no "mistake of fact” of such a nature as to coms with-
in the second of the three categories above mentiocned. The
taxpayer being legally charged vith knowledge of the facts re-
vealed by the public records, the mlstake here becomes one of
lav and not of fact,

Was there duress bhere? We assums, for purposes of
this opinion, that no state or county tax lien foreclosure oc-
curred for the years in question, and that the property was not
gbout to be 80ld for taxes at the time Mr. Clack paid them. Ve
assume that the taxes vere pald as they ocurrently accrusd.
Article T336, Revised Dtatutes, levies a penalty up to 8% on
taxes delinquent six moutlis  or more and provides for 6% per
snnux iaterest on the delinquent taxes. It is ouwr opinion that
such penalties are not of sufficient severitiy to constitute
duress within the meaning given to such term in the cited cases.

In the case of City of San Antonlo vs. GraYburg 01l
Company, 259 8.W. 985 (Civ. App.), the city refused to accept
the 01l company's check for its entire tax bill unless & sxmall
edditional tax, not legally oved, was included in the payment.
The 01 company paid the added amount in order to avoid the
risk of being delinquent on all its taxes, and incurring
penslties which would have exceeded the amount of the disput-
ed item in a few months. The couri held the payment made un-
der duress. :

, In Galveston County vs. Galveston Gas Company, Sk
Pex. 287, on subsequent appeal, 10 3.¥W. 583, plaintiff's prop-
erty had been levied on and advertised for sale for taxes, and
the court held that tax payment to avoid the sale was under
duress, ' _ '

It vill be recalled .that the recent 3upreme Cowrt
decisions referred to in the first part of this opiunion all
deal vith severe penalties, including forfeiture of the right
to do business in the State and the deprivation of the right
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to sue and defend in the courts. We find no case holding that
the risk of becoming delinquent on an ad valorem tax is suf-
ficient to constitute duress. Ve hold that there vas no duress
here, and that the tax vas voluntarily paid.

, In cit: of Fort VWorth vs. Southwestern Bell Telephone
Company, 80 Fed. (24) 972, Cirocuit Judge Sibley, referring to
tax refund claims, states; '

"The practice in Texas apparently is to be
libersal with injunctions defore paymsut but op-
posed to recoveries aftervards.”

Aud it is ssid in 51 Am. Jur. 1005 that:

_ "on grounds of public pclicy, the lav d4is-
coursges suits for ths purpose of recovering .
back taxes alleged to be 1llegally levied and e
c¢ollected.*

It is the opinion of this department that the taxes
in Question may not be refunded. .
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Yours very truly

ATTORREY GEN;;AL OF TEXA3

By O~ Txgé”téi{ézbﬁj

J. Arthur Sandlin
Assistant
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