GROVER SELLERS AUSTIN 11, TEXAS
R I RN ey

hd 7 S
ATTORNKEY OGENERAL

TIE ATTORNEY (GENERRANL
OF TEXAS

Overruled by V-165

Secretary of State
Austin, Texas

Attention: Mr. Horace B, Sessionsa,

Dear Sir:

Securitles Commissioner

Opinion No. 0-6311

Re: The Texas Securitles
Act 1s applicable to
an employees retire-
ment plar sponsored
by a private corp-
oratlion.

We have recelved your recent request for an opinion,

and quote same asrfollows:

"We have recently received a request for an

opinion concerning the applicability of the Texas
Securities Act to the solicitation of contributions
in an employees retirement plan.

"fhe essential provisions of the retirement

plan are:

"(1) Bligibility of all employees with five

or more years of service with the corporatlion to
come under the Plan.

the

"(2) pParticipation in the Plan o?tional with
employees, and to be evidenced by an enrocllment

form agreeslng to the provisions of the Plan, author-
izing salary deductions and naming a beneflciary.

"(3) Normal retirement at age 65, with earlier

retirement optional 1in certaln lnstances.

"(4) Employees!' contribution should be 2% of

salary up to $3,000, and 4% of salary in excess

of

$3,000.
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“(5) Employee's deposit to be returned with
2% interest in any event.

"(6) Past service benefits for years prior
to institution of Plan in excess of five, and
current service benefits after ilnstitution of
Plan, both to be pald in accordance wlith formula
set forth under the Plan.

“(7) Action as to the manns» of receiving
the retirement lncome provided from past and
current service beneflts, in acocordance with pro-
visions of the Plan.

"(8) Administration of the Plan by a Retirement
Plan Coomittee appointed by Board of Directors.

"(9) Guarantee by employer to contribute suffi-
g¢lent funds to return employees' deposits with 2%
interest compounded annually, but no guarantee by
employer corporation in excess of such amount.

"(10) Modification or termination of the Plan
at will of corporatlion, except as to provision for
repayment of the employees' contributions plus 2%
interest compounded annually. ,

“Phe essentlal provisioms of the Prust Agreement
under which the funds deposited under the Plan are to
be administered are:

"(1) Deposit with the Prustee at the direction
of the Retlrement Plan Commlttee of the funds deposited
by the employees and the employer ocorporation.

"(2) Payments of the funds of the Plan to bene-
ficiaries thereunder at the direction of the Retirement
Plan Commlittee.

"(3) Investment of the trust funds by the
Trustee in securlitlies which are at the time legal
investments for life insurance companlies under the
laws of the State of New York, except as otherwlse
directed by the Board of Direotors of the corporation.

"(4) Modificatlion of the Trust Agreement in
accordance with the provisions of the Retirement
Plan at the will of the employer corporatlion.



Secretary of State, Page 3 (0-6311)

"(5) Report by the Prustee to the corporation
annually covering its investments, receipts and dis-
bursements of the trust fund. '

"We have been unable to find any Texas cases or
an oplnion of the Attorney (eneral which would assist
us in determining whether or not securities issued under
such plan might be exempt under one of the specific ex-
emptions contalned in Sections 3 and twenty three of the
Texas Securities Act. It does not appear that any of
-the speciflc exemptions contemplated an organization of
this character, and since 1t appears that there will be
a number of plans of a similar nature organized and
operated 1n Texas, we should appreciate an opinion from
you concerning whether contributions to such a plan
would require registration or whether such securities
might be exempt from the necessity of reglstration under
one of the exemptions provlided by Section 3 and 23 of
the Act.

“We enclose herewlth a copy of the proposed retire-
ment plan and trust agreement under which the funds of
the plan will be adminlstared for your consideration in
connection with this request for an oplnion, and we )
should appreciate the return of these instruments after
you have finished with them.”

We understand from additlonal communications with you,
that the corporation referred to in your inquiry is a private
corporation operating under a charter or permit in thls State
for profit. :

Subsection (a), Section 2, of Article 600a, V. A. C. S.,
(The Securities Act) gives the following definition:

"Phe term 'security' or 'securitiés' shall in-
clude any share, stock, treasury stock, stock certif-
lcate under a voting trust agreement, collateral

- trust certificate, equipment trust certificate, pre-
organization certificate or receipt, subscription or
reorganization certificate, note, bond, debenture,
mortgage certificate or other evidence of indebted-
ness, any form of commercial paper, certificate in
or under a proflt sharing or participation agree-
ment, certificate or any instrument representing
any interest in or under an oll, gas, or mining
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lease, fee or tiftle, or any certificate or in-
strument representing or secured by an interest
in any or all of the capital, property, assets, -
profits or earningas of any company, investment
contract, or any other instrument commonly known
as a securlty, whether similar to those herein
referred to or not."

It 1s apparent that the first question ralised by
your query ls whether or not the proposed retiremenb plan
comes within the definition of "security” or "securitles®
In Vol. 38, Words and Phrases, on pages 470 and 471, the
following 15 sald:

"Generally, any form of instrument used for
purpose of financing and promoting enterprises,
which is designed for investment, is a 'securlity!
within statute authorizing lnvestigations by
Attorney General of apparent fraud in sale of
securities." General Business Law, paragraph
352, subd. 1. In re Waldstein, 251 K.Y.3. 697,
160 Misc. 763.

"Phe term 'security' has no exactly defined
legal definition. @enerically, the word has refer-
ence to written instruments, usually for the pay-
ment of money or evidences of a debt, and being more
than & mere promise of the debtor of a general lia~
bllity on his part, but having as collateral to it
a pledge of property or some additional oblligation.
Blackstone speaks of a bill of exchange as a secur-
ity, which he says was orlginally Iinvented among
merchants 1n different countries for the more easy
remlttance of money from one to the other. In
calling 1%t a security, probably he had in wmind the
fact that a billl of exchange may consist of several
personal obligations, which makes more certalin or
secure the primary obligation. By common usage,
however, the term has acquired a much broader sig-
nification. It 1s now generally used to refer to
instruments for the payment of money, or evidencing
title or equity, with or without some collateral
obligation, and which are cammonly dealt 1n for
the purpose of financing and investment. By modern
business methods, those instruments which are used
to faclilitate dealing in commodities, such as '
short term notes, bllls of lading, bllls of ex-
change and all the other ilnventions of the commerclal
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banker, are not referred to as securities, al-
though they may be collaterally secured in some
way. Those ihstruments, however, secured or :
unsecured, which are used for the purpose of
financing enterprises and promoting a distrl-
butlon of rights in or obligatlons of such en-
terprises, and which are designed as a means

of investment, are termed securities. Thus,
certificates of stock are now regarded as
securities, although they but represent a ahare
of the caplital stock of a gorporation, the
interest of the owner in the management of the
corporation, and his interest in 1ts surplus
assets upon its dissolution. In general, it
may be sald that any form of lnatrument used
for the purpose of financing and promoting
enterprises, and vhich is designed for invest-
ment, 1s a security according to the modern
meaning of that term."

We belleve the lssuance of sald enrcllament forms of
agreement to partlicipate in the Retlirement Plan, constltutes
issuance of "securities", 23 that term is defined in The
Securities Act. BSurely they are "evidence of indebtedness”,
inasmuch a8 the terms of sald Plan provide that in no case
shall a participant be entitled to less than his deposits

lus interest thereon at two per cent r annum compounded :
gﬁauilly; This he 1s assured whether Eg vithdrawvs his member-
ship volunftarily, dies or forfeits his benefits before maturity
of the Plan. In case he participates until maturity, he stands
to realize a substantial return on his investment, but this
return is by no means certaln. The prime purpose of the Plan
is to "secure” the participant a return or profit on his in-
vestment. ;

Section 5 of said Article 600a provides, in part,
as follows:

"No dealer, agent or salesman shall sell or
offer for sale any securities issued after the
passage of this Act, except these which come with-
in the classes enumerated in Subdivisions (a) to
(q), both inclusive, of Section 3 of this Act, or
Subdivisions {(a) to (1), both inclusive of Section
23 of this Act, until the issuer of such securities
‘'shall have been granted a permlit by the Secretary
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of State, and no such permit shall be granted
by the Secretary of State until the issuer of
such securitles shall have filed with the
Secretary of State a sworn statement verified
under the oath of an executive offlcer of the
issuer and attested by the Secretary thereof,
setting forth the following information: . . ."

Section 3 of sald Article 600a, provides as follows:

"Exempt transactions. Except as hereinafter in
this Act specifically provided, the provisions of
this Act shall not apply to the sale of any security
vhen made in any of the followlng transactions and
under any of the followlng conditions, and the
company or person engaged therelin shall not be deemed
a dealexr within the meaning of this Act; that 1s to
say, the provisions of this Act shall not apply to
any sale, offer for sale, solicltation, subscrip-
tion, dealing in or delivery of any security under
any of the following transactions or conditions:

"(a) At any judlcial, executor's, administrator's,
guardlian's or conservator's sale, or any sale by a re-
celver or trustee in insolvency or bankruptey.

"(b) The sale by or for the account of a pledge
holder or mortgagee, selling or offering for sale or
delivery in the ordinary course of business, to
liguidate a bona fide debt, of a security pledged in
good failth as security for such debt.

"{ec) Sales of securities made by, or in behalf
of a vendor in the ordinary course of bona filde
personal lnvestwment of hls personal holdings, or
change of such lnvestment, if such vendor ls not
othervize engaged elther permanently or temporarily
in selling securitles, provided, that in no event
shall such sales or offerings be exempt from the
provisions of thls Act when made or intended, elther
directly or indirectly, for the benefit of any com-
pany or corporation within the purview of this Act.

"(d) The distribution by 2 corporation of
securities direct to 1ts stoekholders as a stock
dividend or other distributlon pald cut of earnlings
or surplus.
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"(e) The sale of an lncrease of capltal atock
of a eorporation only to its. stockholders and with-
out payment of any commission or eXpense to any
officer, employee, broker or agents, and without
incurring any liability for any expenses whatsoever
in connection with such dlstribution.

"(£) The issue in good faith of securities by
a company to 1ts securliy holders, or creditors, in
the process of a bona flde reorganlzation of the
company made in good falth, or the issue in good
falith of securlties by a company, organlzed solely
for the purpose of taking over the assets and con-
tinulng the business of a predecessor company, to
the securlty holders or creditors of such predecessor
canpany, provided that In either such case such secur-
itles are lssued in exchange for the securities of
such holders or clalm of such creditors, or both,
and in either such case such security holders or
credlitors do not pay or glve or promise and are not
obligated to pay or glve any conslderation for the
securities so issued other than the securities of
or claims agalnst sald company or 1ts predecessor
then held or owned by them.

"(g) The transfer or exchange by, or on account
of, one corporation to another or to its stoeckhold-
ers of their or its own securitles in connection with

- a proposed consolldation or merger of such corpora-
tion, or in connection with the change of par value
astock to non-par value stock or vice versa, or the
exchange of outstanding shares for a greater or
smaller number of shares, provided that in such case
such stockholders do not pay or give or promise and
are not obligated to pay or give any consideration
for the securitles so transferred or exchanged
other than the securities of said corporation then
held by them. _

"{h) The sale by a domestic corporation of its
stoock forfelted for a delingquent assessment, accord-
ing to law,

"(1) The sale to any bank, trust company, loan
and brokerage corporation, bullding and loan associ-
ation insurance company, surety or guaranty company,

" 'savings lastltutlion or to any reglstered dealer,
‘provided such dealer 1s actually engaged in buying
and selling securltles.
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"(j) The sale by any domestic corporation of
1ts stock or other securities issued iIn good faith
and not for the purpose: of avolding the provisions
of this Act, 80 long as the tofal number of stock-
holders and security holders of said corporation
does not and wlll not after such sale exceed
twenty-five (25) and the securities are lssued and
"dlsposed of without the use of advertlsements,
girculars, agents, salesmen, soliclitors, or any
form of publlc solieitatlon.

"(x) The sale of an interest in any partner-
ship, pool, or other company, not a corporation,
the total membershlip of which does not and will
not after such sale exceed ten (10), and the
organization expenses of which do not or will not
exceed two (2) per cent of the total lnvested
capltal of such company.

"(1) Subscriptions to capital stoek necessary
£o qualify for incorporation when subscribed by
not more than fifteen (15) incorporators in a pro-
posed Texas corporatlion.

"(m) Wherein the securitlies dlsposed of con-
sist exclusively of notes or bonds secured by
mortgage or vendor's llen upon real estate or
tangible personal property, and the entire mortgage
is sold or transferred with all of the notes or
bonds secured thereby ln a single transaction.

"(n) Any security or membership lssued by a
corporation organized excluslvely for educatlonal,
benevolent, fraternal, charitable, or reformatory
purposes and not for pecunlary profit, and no part
of the net earnings of which inures to the benefit
of any stockholder, shareholder, or individual
member, and where no commlasion or remuneration is
pald or given or is to be pald or given 1n con-
nectlion with the disposition thereof.

"(o) The sale by the 1ssuer, itself, of any
securities that are issued by a State or Natlanal
Bank, by a trust company, or bullding and loan
assoclation organized and operating under the
laws of the 3tate of Texas and subject to the super-
vision of the Commisslioner of Banklng of the 3tate
of Texas, or Federal Loan and Savings Assoclation,
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or a company subject to the supervision of the
Banking Commissioner under Senate Bill No. 165,
Forty-second Legislature. Provlided, however,
that all salesmen zcting for any bank, trust
gcompany, or ocompany subject to the supervision
of the Banking Commlssioner under Senate Bill
No. 165, Forty-second Legislature, in the sale
of such secwrities within this State, shall b
licensed as provided 1n this Act. .

"(p) The sale, by the issuer itself, of any
securlties that are issued by the United States,
any poiltical subdivlision or agency thereof, any
territory or imsular possession of the United
States, the State of Texas, any State of the
United States, the District of Columbia, or by -
any county, e¢ity, munieipal corporation, 4dlstriet
or political subdivision of the State of Texas or
any authorized agency of the 3tate of Texas.

"(q) The sale and lssuance of any seocuritles

- 1asued by any farmers' cooperative assoclation
organized under Chapter 8 ef Title 93, Articles
5737-5764, inclusive, Revised Clvil Statutes of
Texas as amended; and the sale of any securitles
issued by any farmers'! cooperatlive soclety organ-
1zed under Chapter 5 of Tltle 46, Articles 2514~
2524, ineclusive, Revised Civil Statutes of Texas.
Provided, however, this exemption shall not. be
applicable to agenta and salesmen of any farmers'
gooperative assoclation of farmers' cooperative
soclety vhen the sale of such securities 1is made
to non-members, or when the sale of such securltles
is made either {to members or non-members and a
commlssion 18 pald or contracted to be pald to the
sald agent or salesmen.”

Seotion 23 of sald Article 600a, provides as follows:

"Except with reference to exempt transactions
profided for in Section 3 of this Act, 1t shall be
unlawful for any dealer, agent or salesman to sell
any securities or to issue or publish within thils
State any circular, advertisement, pamphlet, pros-
pectus, program, or other matter in connesction there-
with, concerning any securlty or securities which
such dealer handles or proposes to sell untll such
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dealer shall have been reglstered or temporary
permission obtained as in this Act provided;
provided however, that any such clrecular, ad-
vertisement, pamphlet, prospectus, program, or
other matter in connectinn therewith may include
the names of non-registered dealers who have
participated with reglstered dealers in the
original purchase or underwriting of such secur-~
itles without belng deemed to be in violation of
this Act, but 1f the names of non-registered
dealers are included therecn, then such c¢ircular,
advertisement, pamphlet, program or other matter
in connection therewith shall bear a legend there-
on in plain and legible type, stating that such
securlties are being offered within the State of
Texas only by such persons whose nzmes are sub-
scribed thereon &s are reglatered dealers within
the Btate of Texas. Unless the same has reference
to an exempt transaction provided for in Seetion 3
of this Act, or refers to any of the securities
hereinafter expressly exempted from thls provision,
1t shall be unlawful for any dealer, agent or sales-
man to issue or publish within thls State any
circular, advertisement, pamphlet, prospectus, or
other matter in connection therewlth concerning
any securlty or securitles to be sold or offered
for sale in this State unless the name of the
dealer 1s subscribed thereto or printed thereon
and unless a true copy of such c¢lrcular, advertise-
ment, pamphlet, prospectus or program, or ¢thei
matter in connection therewlth has first been filed
in the offlice of the Secretary of State by the
person or company about to iasue or publish the
same or has been deposited in a United States

Post Office, properly enclosed ln an envelope
addressed to the Secretary of State at Austin,
Texas, wlth the postage duly prepald thereof;
provided, however, that in the case of an ad-
vertisement to be published ln a newspaper or
other periodleal, a copy of such advertlisement
taken from sald publication may be malled to the
Secretary of State within twenty-four (24) hours
after the first publlication thereof; provided,
further, that when offered for sale, or sold,

or dealt in by a reglstered salesman of a regis-
tered dealer, this provision shall have no
application to any security included within any

of the following classes:
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"(2) Any securlity issued or guaranteed by the
United States or by any territory or lnsular pos-
session thereof, or by the District of Columbia,
or by any State or municlpal corporatlion or poli-
tical subdivision or agency thereof having the
power of taxation or assessment.

. "(b) Any security issued or guaranteed by any
forelgn government with which the United States 1s
at the time of the sale, or offer of sale thereof,
maintainlng diplomatic relations, or by any State,
province or political subdivision thereof having
the power of taxation or assessment, which security
1s recognized at the time 1t 1s offered for sale
in this State as a valid obligation by such foreign
government or by such State, province, or polltilcal

~ subdivision thereof lssuing the same, provided, how-
ever, that such securities must be on the list ap-
proved by the Securities and Exchange Commlission
of the Unlted 3States.

"(¢) Any securlity issued by and representing
an interest in or a direct oblligation of a natlonal
bank, or of a governmental agency created or exist-
ing by an Act of Congress of the Unlted States other
than corporations created or existing under the
Code of Laws for the Dlistrict of Columbla or under
the Code of Laws for any territory or possession of
the United States. : :

"(d) Any security issued or guaranteed elther
as to principal, interest, or dividend, by a corpor-
ation owning or operating a rallroad or any other
public serviee utllity; provided, that such corpora-
tion 1s subject to regulation or supervision elther
as to 1ts rates and charges or as to the issue of
its own securitles by the Rallroad Commlssion of
Texas, or by a public commlssion, board of offlcers,
having like powers, of the Government of the Unilted
States, or of any State, Territory, or insular
poassession thereof, or of the District of Columbia,
or of the Dominion of Canada, or any province thereof;
also equlipment trust certificates or equipment notes
or bonds based on chatfel mortgages, leases or agree-
‘ments for conditional sale of cars, motive power or
other rolling stock mortgages, leased or sold to or
furnished for the use of or upon a rallroad or other
public service utlility corporatlon, provided that
such corporation 1s subject to regulation or super-
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vision as above; or equipment trust certificates,
or equlpment notes or bonds where the ownership

or title of such equlpment is pledged or retalned
in accordance with the provisions of the laws of
the Unlted States, or of any State, Territory or
insular possession thereof, or of the District of
Columbia, or the Dominion of Canada, or any prov-
ince thereof, to secure the payment of such equip-
ment trust certificates, bonds or notes.

"(e) Any security lssued and sold by a
domestlc corporation without capital stock and
not organized and not engaged in business for
profit.

"(f) Securities which at the time of sale have
been fully listed upon the New York Stock Exchange,
the Chlcago 3tock Exchange, the Boston Stock Exchange,
or upon any other recognized and responsible stock
exchange which has been previously approved by the
Secretary of State as herelnafter in this Section
provided, and also all securlities senior to, or if
of the same issues, upon a parity with any securities
80 listed or represented by subscription rights which
have been so listed, or evidence of indebtedness
guaranteed by any company any stock of which is so
listed, such securitles to be exempt only so long as
such listing shall remain in effect and only so long
as the exchange upon which such securitles are so
listed remains approved under the provisions of this
Sectlon, application for approval by the Secretary
of State may be made by any organized stock exchange
in such wanner and upon such forms as may be pre- ‘
soribed by the Secretary of State, but no approval
of any such exchange shall be given unlesz the
facts and date supplied with the appllication shall
be found to establish:

"(1) That the requirements for the listing of
securitlies upon the exchange so seeking approval are
such as to effect substantlally the reasonable pro-
tection to the public now existing in the case of
exchanges hereln approved.

"(2) That the governing constitution, by-laws,
and/or regulations of such exchanges shall require:
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"1st: An adequate examination into the affairs
of the issuer of the securities which are to be
l1isted before permitiing trading therein. '

2nd: That the issuer of such securities, so
long as they be listed, shall periocdically prepare,
make public and furnish promptly to the exchange,
appropriate financizl, income and profit and loss
statements.,

"Ird: Securitlies listed and traded in on -such
exchange to be restricted to those of ascertalned,
sound asset and/or income value.

"4th: A reasonable surveillance of its members,
including a requirement for perlodical financlal
statements and a determination of the financlal re-
sponslibllity of its members and the right and obli-
gation 1n the governing body of such exchange to
suspend and/or expel any member found %o be financially
embarrassed or irresponsible or found to have been
gullty of miscondust 1n his business dealings, or
conduct prejudicial to the rights or interests of hils
customers.

"Phe approval of any such exchange by the
Secretary of S3tate shall be made only after a
reasonable hearing and investigation, and shall
be by an order of approval upon a finding of fact
substantlally in accordande with the regquirements
hereinabove ovided. The Secretary of State,
upon ten (10) days' notice and hearing, shall
have power at any time to withdraw approval there-
tofore granted by him to any such stock exchange,
and thereupon securities so listed upon such
exchange shall be no longer emntitled to the hene-
it of such exemptlion except upon the further
order of sald Secretary of 3tate agaln approving
such exchange.

"(g) Any security issued or guaranteed by-and/or
representing an interest in or a direct obligation of
2 state bank or trust company incorporated under the
laws of and sublect to the examination, supervision
and control of any state or territory of the Unlted
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States -of any lnsular possesalon-theredf; or
issued or guaranteed by any bullding and loan
assoclation or savings institution or by any
insurance company under the supervision or
control of the Banking or Insurance Department
of this State.

"(h) Negotiable promissory notes or commercial
paper issued in good falth and in the usual course
of carrylng on and conducting the business of the
issuer, provided that such notes or commercial
paper mature in not more than twelve (12) months
from the date of ilasue.

"(1) Notes, bonda, or other evidence of indebted-
ness or certificates of ownership which are equally
and proportionately secured without reference or priority
of one over another, and which, by the terms of the
Instrument creating the lien, shall continue to be so
secured by the deposlt with a trustee of recognized
responsibility approved by the Secretary of State of
any of the securities specified in subsections (a)
and (b), or of any of the securities, other than
stock, specified in subsection (d) of this Section
23, such deposited securities, if of the classes
described in subsections (z2) and (b) hereof, having
an aggregate par value of not less than one hundred
and ten (110) percent of the par value of the securities
thereby secured, and if of the class specified in sub-
section (d) hereof, having an aggregate par value of
not less than one hundred and twenty-five (125) per
cent of the par value of the securitlies thereby
secured."

We have carefully examined the statutory exemptions
above set out and are unable to find thereln authority for
exempting the lssuer of the securities incident to the pro-
posed Retirement Plan from the requlirements of Section 5 of
Article 600a, supra, other than that expressed in subsection
(j) of said Section 3 of Art. 600a, wherein domestic corpora-
tions are allowed to sell thelr stock or other securlties
issued in good falth and not for the purpose of avolding the
provisions of the Securities Act, so long as the total number
of stockholders and securlty holders of sald corporatlon does
not and will not after such sale exceed twenty-five (25)
and the securitles are issued and disposed of without the
use of advertisements circulars, agents, salesmen, sclicitors,
or any form of publie solicitation. This is the only one of
the statutory exemptions that might apply to the Retirement
Plan in question.
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Trusting the foregoing fully answers your inquiry,
ve herewlth return the instruments submlitted by you.

RLL:rt:mjs
Attach.

APFROVED FEB. 19, 1945
/s/ Carlos Ashley
FIRST ASSISTANT
ATTORNEY GENERAL

APPROVED OPINION COMMITTEE
BY /s/ JAE CHATRMAN

Yours very truly,

ATTORREY GENERAL OF TEXAS

By /s/ Robert L. Lattimore, Jr.
Robert L. Lattimore, Jr.
Assistant



