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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Harlon Martin
County Attoronsy
Nacogdoches County
Nacogdoches, Texas

Dear 31ir: Opinion Nuo

Mgy an officer lawfully
asidowed with authority
/L0 mike arrests waive
the assessment of the
arresting fee in the fix-
ng of costs to be paid
Y the defendant upon
¥his being found guilty?

Your letieg pt dhte requesting an opinion
- e Aboyd captioned subjects, has been
shtion and reply. Your ques-

from this
referreg-to t
tions xead/a

1ty are accepted in criminal
cation of the County Court. There-
like to have an advisory opinion or
om your department as to the validity
of & judgment predicated upon a pleea of gullty en-
tered during vacation."

Question No. 2:
"can & sheriff, constable, Department of Pub-
lic Safety officer, Texas Liquor Control Board In-

spector, or any other offilcer lavfully endowed with
authority to meke arrests walve the assessment of
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the arresting fee in the fixing of costs to be
paid by the defendant upon his being found gutlty?"

In reply to your first question, we are enclosiang
this department's opiaion No. 0-3090, which we believe an-
svers this question 1in the negative.

In reply to your second Qquestiocn, we quote from this
department's opinion No. 0-768, wherein we held that a State
Highvay Patrolman is entitled to no arresting fee:

"You are respectfully advised that this De-
partment has repeatedly ruled that a constable or
other peace officer is not entitled to charge,
collect, or accept fees unless he actually per-
formed the services set out in the statute. If
the constable does not make the arrest, nor the
commitment nor the release, he certainly could not
charge, collect, or accept & fee for doing so. A
state highway patrolman receives a salary from the
state of Texas for his services, and there 1s no
statutory authority in this state wvhereby a state
highway patrolman may charge, collect or accept &
fes from a defendant. The salary a state highway
patrolman receives from the State of Texaa 1s the
only compensation to which he is entitled to re-
ceive for performing his duties in arresting the
defendant charged with misdemeanor.

"You are thesrefore, respectfully advised that
if & state highway patrolman srrests a defendant 1in
& misdemeanor case and brings the defendant before
the justice of the peace and the defendant pleads
guilty and 1s assessed a fine, the justice of the
psace should not tax an arrest fee against the de-

fendant.

"For example, 1f a state highway patrolman
arrests a2 defendant for vioclation of a mlsdemeanor
statute and brings the defendant before the justice
of the peace as outlined by lav, and the defendant
enters his plea of gulilty before the justice of the
peace and 1s assessed a fine of one dollar and
costs, then this is the following amount which the
defendant should be required to pay in discharge
of his fine and costs, to-wit:
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"One dollar iine; five dollars fee for the
county attorney; four dollars, trial fee - making
a total of ten dollars."

Texas Liquor Coatrol Bosrd Inspectors receive a sal-
ery from the State and are likevwise entitled to no arresting
fee.

In regerd to sheriffs and constables, your attention

is directed to the following statutory provisions, Article
102, Vernon's Annotated Penal Code provides:

"Any county officer or any district attorney
to wvhom fees or costs are allowed by law who shall
fall to charge up the fees or costs that may be
due under existing laws, or who shall remit &uy fee
that may be due under the laws, or who shall fail
to make the report required by law, or who shall
pay his deputy, clerk or.assistant a less sum than
specifled in his svworn statement, or receive b &k
as a rebate any part of the compensation allowed
such deputy, clerk or assistant, shall be fined not
less than tveuty-five nor more than five hundred
dollars. E.ch act forbidden by this article iz a

separats offense.” :

The Legislature, by Acts 1539, 8Special laws, page
608, Bection 1, provided for salaries for county officers in
counties conteining & population of twenty thousand (20,000)
inhabitants or more and provided for am O0fficers' Salary Fund.
This Act appears as Article 3912e, Verunon's Annotated Clivil
3tatutes, 3Section 5 provides:

"1t shall be the duty of &ll officers to charge
snd collect in the mauner authorized by lav all
fees and commissions which are permitted by law to
be assessed and collected for all official service
performed by them, As snd vhen suck fees are col-
lected they shall be deposited in the Cfficers!
Salary Fund, or funds provided in this Act. 1In
event the Commissioners' Court finds that the fail-
ure to collect any fee or commisslion was due to
neglect on the part of the officer charged with
the respousibility of collecting sane, the amount
ol such fee or commissica shall be deducted from
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the salary of such officer. Before any such de-
- duction is made, the Commissionera' Court shall
furnish such officer with an itemized statement
of the uncollected fees with which his account 1is
to be charged, snd shall notify such officer of
the time and plece for & hearing on sams, to de-~

termine whether such officer was guilty of negli-
gence, which time for hearing shill be at least
ten days subsequent to the date ¢«f notice. Unless
an officer is charged by law with the responsibil-
ity of collscting fees, the Commissioners' Court
shall oot in any eveut make any deductions trom

the authorized salary of such officer.”

You are accordingly advised that prior to the pass-
age of Article 3912e, the arresting officer was entitled to col-
lect and retain his fee and failure so to do was made & peaal
offense., Subsequent to the enactment of Article 3512e, ths ar-
resting officer receivea & salary in lleu of all fees, com-
missions or compensation to which he would ostherwise be en-
titled. Under the provisions of this Act, the officer is charg-
ed with the duty of charging and collecting his fee as before
and peying it into the Officers! Salary Fund. Should the com-
missionerst' court find that the failure to collect any fee or
commission vas due to nsglect on the part of the officer charg-
ed with the responsibility of collecting same, the amount of
such fee or commission shall be deducted from his salary after
notice and hearing had tharecn as provided by the statuts.

Prusting this fully ansvers your inquiries, wve arse
Very truly yours
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