OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Durwood Manford

Chairmen, Committee on Highways and Rodds
House of Representatives

Porty-ninth Leglsleture )
Austin, Texas A4

Dear Mr. Manford:
Opinion No,
Re: Would At ssible for the

We are in redeipt o b of February 13, 1945,

reading as follows:

"Attached ; Q' a memorandum opinion
of the Complrolle)y”Ghpe p Unlted States and

State of Leufdtdme, with
ine socld to the Federal

Department
reference to

advise this Committes 1if 1t would be possible
for the s of Texss to collect a tax on gascline sold
within the State of Texas to agencles of the Federal
Government .”

Prior opinions of this department have dealt with the
question presented in your letter in one fpra or another, and

from these we think may be gathered what we goncelve the law
to be upon the right of the 3tate to levy and collect the

NO co
MMUNICATION IS TO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENFRAL OR FIRST ASSISTANT
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motor fuel tax (Article 7065b, V.A.C.S.) from the Federal Gov-
srnment or the inatrumentalities thereof.

We stated in opinion No. 0-5309-A, the following:

"Motor fuels sold to and used by federal agenciea:
Sec. 2(d) of the Motor Puesls Tax Act (Art. 70649, V.A.C.S.)
provides in part as follows:

"tNo tax shall be imposed upon the sale, use,
or distribution of any motor fuel, the imposing of
which would constitute an unlawful burden on interstate
commorce &nd which is not subject to be taxed under the
Constitution of the State of Texas &and the United 8tateg.!

“"Although large inroads have been made on the dooc-
trine of inter-governmental tax immunity as estadblished
by Chief Justice Marshall in the case of MocCulloeh v,
Maryland, & Wheat 316, % U. 8. 579 (L. Ed.), the dootrine
8till persists at least to the extent of affording ifmmunity
from state taxation to the federal government itself and to
those rederal agencies and instrumentslities which Congress
has chosen to declare tax exempt, Pititmsn v. H. 0. L. C.,
308 0. 3. 21, 8% L. Ed. 11, 60 Sup. Ct, 15. Typlcal of
the latter type of agency is the Defenfle Plant Corporation,
vhich 13 Sec. 610 of Title 15, U.S.C.A,, the Congress has
declared to be exempt from all sales, use, storege and
purchase taxes imposed by any state or political subdivi-
sion., We are of the opinion that this dooctrine and the
above quoted provislon of our tax statute preclude the
imposition of our motor fuels tax upon sales or uses by
the federal government and by federal agencies and instru-
mentalities which Congress has exempted. Consegquently,
you are respectfully advised that no tax should be levied
or collected upon sush sales or uses."

Briefly atated, this opinion pronocunces the law to be:
The tax cannot be aszsessed and collected from the Federal Govern
ment and the agencies thereof if Congress has expressly exempted
the Pederal Government and its agencies from the tax. However,
as stated in opinion No. 0-5995, in those instances wvhere Congress
has expressly consented to the imposition of the tax, as 1s done
by the Buck Amendment of the Hayden-Cartwright Federal Ald Act
with respect to motor fuel sold "post exchanges, ship stores,
ship service stores, commissaries, filling stations, licensed
traders, and other similar agencies, located on United States
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military or other reservations, vhen such fuels are not for

the exclugive use of the United 3tates,” the tax mey be collect-
ed. There is therefore no doubt of the right of the State to
impose this tsx upon the Federal Government and its sgencles

by congressional grant, but where this right has besen expressly
vithheld by Congress, or the Leglslature has sccorded an excep-
tion, the tax cannot be assessed or collected by the State.

There is a third possibility, not covered by the two
contingencies noted sbove, that is, vhere there has been neither
s congressional grant or the withholding thereof expressly de-
clared by Congress, or an expressed exception in the 3tate stat-
utes, but the lmmunity from the tax, if any, must rest upon the
Constitution ftself, to vhich ve next turn our attention.

Section 28 of our motor fuel taxing statute provides
in part as follows:

"There shall be and is heredby levied snd imposed
(except as hereinsfter provided) upon the first sale,
distribution or use of motor fuel in this State an
ocoupational or excise tax of Four (4) cents per galleon
or fractionsl part thereof as sold, distributed, or used

in this State. . . n esch subsegusnt sale aor distribu-

tion of motor fusl upon which the tax of Four (#) cents
- - fed, the s&ld tax shall De added

; 1d Ui tel

motor vehlcle upon the public highways of this State. It
s the 1ntent and purpose of this Article o ¢olleot the

tax levied herein at the scource of said motor fusl in

Texas or &8s soon thereafter as the same may be sublect
to bel Be o » o 818 &

The pertinent ipquiry in this connection ia: Where
does the legal incidence of the tax reat? It is vithin the
exalusive province of our Supremse Court to determine this ques-
tion. Alsbams v, King & Boozer, Supreme Court of the United State,
86 L. BEd. 1. OHr Supreme Court in the case of 3tste v. City of

Rl Paso, spesking through Justice Crite, ssid:

"Prom the several statutory provisions 1t s
evident that the legislative intent, as expressed
in the sbove statutes, is to impose 8 motor fuel tax
of four cents per gaellon on the first sale of sotor
fuel, vhere such fuel is actuslly sold in Texzas. It
13 further evident that the lLegislature intended to Llupose
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8 four cents per gallon user tax on all motor fuel
used on the public highways of this State in instances
vhere the user obtains such motor fuel under such cir-
¢umstances that no actual sale thereof transpires in

Texas., Slmply stated, when our motor fusl tax lawvs
are read agg oonafruoé &8 4 whole, 1t 1s evident that
the tax Jevied I'or use of motor fusl 1in thls State and

fThe tax IevIe§ Tor sale of motor Tuel are thesame.
Under the express words ol the statute, use ol motor
Fuel wIt’Eou% actual sale 1n thlis State 1s &£111 a -
atatutory sale; thAt 1s tO say: 'TILrat usa' 1a the
"TIrst éaIeT Yor taxation purpcses where ChLere 18
no actua] rirst sale." lE£%§£ 1

s1s ours)

When the statute by its terms imposed a tax upon the
first sale, first diatribution or first use in this State, it
vas deemed nedessary Lo make more expliolt who is to pay the
tax. To this end the Legislature deemed 1t expedient to define
certain terms used in the Act, and to these definitions wve must
adhere. We covered this in our opinion Ro. 0-5995, from vhich
ve quote as follows:

"We deem it helpful as we procesd to note certain
definitions contained in Art. 7065b-1, just as the
court did in the consideration of the caase of 3tate v.
City of El Paso, (Sup. Ct.) 1483 S.W. (2d4) 366, in con-
struing our motor fuel tax statute as it then existed
and before it wvaa amended. Much sald in this case is not
inappropriate in considering our present statute. The
court deemed it helpful to note the definitions contained
in the act, especilally the definition of the tax, which
wvas the same as contained in the present act, and is as
follows:

"1An occupation or excise tex of 4¢ per gallon of
motor fuel or fractional part thereof.!

"The tax, by the express language of the statute, 1s
upon the first sale, first distribution, or first use of
motor fuel In this State. Our present statute defines a
first sale thus:

"ipirst sale' shall mean the first sale or distribu-
tion in this State of motor fuel refined, blended, imported
into, or in eny other menner, produced in, scquired or
brought into this 8tate.!
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"Who under the statute initdates a first sale, a
distri bution or use of motor fuel upon which the tax is
levied? The atatute ansvers: (a) ‘'distributor', Wwho
%sla ‘distributor'? Again the statute answers as

ollows:

"Distributor shall mean and include every person
in this Stste who refines, distills, manufactures, produces,
blends, or cowpounds motor fuel or blended materials, or
in any other manner acquires of possesses motor fuel or
blended material for the purpose of meking a first sale,
use, or distridbution of the same in this State; and it
shall also include every psrson in this State who ships,
trensports, or imports any motor fuel or blended material
into this State and makes the fiyut sale, use, or distri-
bution of same in this 3tate; the said term shall alao
include every person in this State who produses or collects
the liquid residuent of natural gas, conmonly known as
drip gasoline, or who is responsible for the producstion
or formation «wf saild drip gasoline, intentionally or
otherwise, unless said product is totally destroyed or ren-
dered neutral a&as motor fuel or as a product capable of
use as motor fuel in this State.'

"In order that there be no loophole for escape in
those instances where the tax falls upon the first usa or
distribution of motor fuel as distinguished from &
sale, ve again look to certein definitions contained I the
act. These are as follows:

“Ther term 'user' shall be construed to mean any person
who uses or consumes ‘'liquefied gases' and 'other liquid
fuels' within this State in internazl combusion engines for
the generation of power to propel motor vehicles upon the
public highways of this State.

"i1"Distribution” shall mean and include any transac-
tions, other» than a sale, in vhish cwnership or title to
motor fuel, or any derivative of grude oil or nstureal gas,
peases from one parson to snother.!

"i1"Pepson" shall mean and include every individual,
fira, assooiaticn, Joint stock compeny, syndicate, copartner-
ship, corporation (puhlic, private or muniocipal), trustee,
agenay or receiver.'

"iDealer' shall mean and inoclude every person other
than a distributor vho engages in the business Iin this 3tate
of distributing or selling motor fuel within this State.'"
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Consiatent with the opinion of Judge Critz in the case
of State v. City of El Paso, supra, the tax is imposed upon
the first use in this 3tate in the same sense that 1t is imposed
upon the first sale in this 3tate. In other words, a first use
is a statutory first sale. The legal incidence of the motor
fuel tax is upon the ultimate user or consumer of motorfuel
upon the highways of this 8tate, and that the statutorily defined
"distributor” of such fuel is merely an agency of the State for
the purpose of efding in the collection of the tax, except in
those instanges where such distributor might itself be a firat
user wvithin the purview of the statute, In suoh case a distribu-
tor might itself be subject to the tax. Section (d4) of the
agt provides in part:

“In the event this Article 1is in confliot with the
Constitution or any law of the United States with r»espect:’
to the tax levied upon the first sale, distribution, or use
of motor fuel in this 3tate, then 1t 1s hereby declared
to be the intention of this Article to impose the tax
levied herein upon the first subsequent sale, dlistridbutiom,
or uso“of said motor fuel which ung be subject to being
taxed.

Therefore, in view of the portigm of 3ection (a)

in]tod, suprae, ve think it may be safely ssid that though the

sale” of motor fuel to the Federsl Government or certain of
its agencies might be tax exempt, it wvas the intention of the
Legislature to levy a tax on sny subsequent "szale” or "use" of
sush fuel vhioch might oconstitutionally be taxed. We think there
wvould be no constituticnal prohibition against the taxing of a
subgequent sale or use of motor fuel if the Federal Government
or its agencies were not the subject of the incidence of the tax
88 8 direct purchaser or vendee for its own use.

Summarizing briefly vhat we have somewhat tediocusly
s3id, the tax may be imposed under specific congressional grant
upon a direct sale or use to the Federel Government or its agen-
cles, and may not be imposed where Congress has specifiocally
forbidden the imposition of the tax, or the State has made an
exception. But if none of these contingencies exist, the tax
may not be imposed upon direct sales to the Federal Government or
its agenales if the 1ncidemse of the tax rests upon the Federal
Government or its agencles as the immediate vendee &nd user of
the motor fuel for its direct use and benefit, But beyond this,
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vhen there is a first sale or first use, not so restricted, a
tax may be imposed upon such vendee or user,

You submit with your opinfon reqQuest a copy of the
ruling of the Comptroller General of the United 3States upon the
lav of North Dakota as is so ably discussed by the Supreme Court
of that state and also comments from the general counsel of the
Highvay Department of the State of Loulsiana as applicable to
the sale of motor fuel in those states, and ve take thas 1liberty
of pointing out the distinotion between our lav and the lawv of
North Dakota and Loulsiana.

Briefly stated, the distinction is this: the legal
incidence pf the tax under the North Dakote law is upon the
vendor and is imposed primarily as an occupation tax, with the
privilege of adding the tax to the price for vhich the dealer
sells the gaa, vhereas under our law the legal incidence of the
tax is upon the first vendee or the first user of the gas for
use upon the public highways. To express it another way, the
tax is upon the first sale or the first use in this State legally
subject to the tax. As said by Judge Critz in the case of 8tate
v. City of El Paso, supre, for the purpose of our tax, first
sale and first use mean the same thing., In other vords, as sald
by him, first use is a statutory first sale. It is, therefore,
apparent that the decisive factor in the North Dakota law is
that the incidence of the tax is not upon the vendee but upon
the vendor enggged in the occupation ef selling gas. It is man-
ifest that if the North Dakota lawv had placed the incidence of
the tax upon the vendee and the Federal Governmment should be
the vendes in the purchase of gas for its use, then constitu-
tionsl difficuities would have been encountered, and no doubt
the proncuncement of the lav different. The general counsel of
the BEighway Department of Louisiana stated that the situation
in that state was similar to that in North Dakota; hence the law
would be the same.

Pointing out the dlstinction between the lav in our
State and North Dakota and Louisiana ia as far as ve feel at
liberty to go in attempting to lay down & rule for the Leglsla-
ture te follow in any proposed legisiation upen the subject.

Very truly yours,

Y APPORNEY GENERAL OF TEXAS
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