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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable John F. May
District Attorney
8lst Judicial District
Karnes City, Texas

Dear 3ir: Opintoa Ko. 0-6345 o
Re: Authority of a(tripl judge
to allov credl on&aontenne

for time

Ve are 1in receipt of your letter r
ion from this departmeat., Your letter
follovws:

.’ failed to
¢ served in

anéd senteaced. He did ap-
al\his cage, \but during the appeal, he never
mage r recognizance, but stayed in jail.
ipt of the mandate from the court of

1 apfeals, our judge, through oversight,
faile “pe-sentence this defendant in order to
allow him his time spent in jeil, and our judge
nov desires to do this if same 1s possible.

"From the foregoing, I would appreclate very
much your opinion on the following:
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"(1) Can such defendsnt novw be allowed by
the district judge the time he has spent in jail
prior to the time he entered the penitentiary?

"(2) If so, in what menner is this to be
done?

After a rather exhaustive search of the authori-
tiens, wve find no procedure by wvhich the subject of your in-
quiry could be allowed the time spent in jail, In so hold-
ing, ve are not umnmindful of the many decisions wherein nunc
pro tunc orders reforming final judgments have been upheld.
However, 1t appears that in all of these cases the order
entered, upon proper application, waas for the purpose of mak-
ing the record speak the truth rather than changing or alter-
ing it. Your Question is more aptly ansvered by Judge Graves
in the casd of Ex parte Patterson, (Ct. of Crim. App. 1940)
141 3.W. (24) 319, vherein he said:

"It seems that the basis of all such povers
is that the ordérs or minutes thereof may be made
to speak the truth relative to ths oecurrences
sbout wvhich the minutes purport to speak; there
can not a correction of what should ha
done, but only & correction to make the minutes
shov vhat was actually done at the time."

Speaking generally oan the sublect of the finality
of judgments, it may be said that a judgment becomes final
at the end of the term of court at wvhich it vas rendered,
and this, for the reason that the trial court may &neng or
set aside & judgment prior to the closing of the term,” 12
Texas Jur., Sec. 336, p. 687; Pena v. State, 24 8.¥W. (24)

396.

In & felony cése where the penalty assessed is less
then death, the sentence constitutes the final Judgment from
vhich en appeal may be taken. Upon perfection of the appeal,
jurisdiction of the appellate court attaches and the trial
court is poverless to alter the judgmant and resulting sent-
ence. 12 Tex. Jur., Sec. 336, p. 607.
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Article 768, V.A.C.C.P., prior to the amendments
of 1931 and 1941, read as follovs:

"If s nev trial is not grauted mor the judg-
ment arrested in a feloay case, the seutence shall
be pronounced in the presence of the defendant
at any time after the expiration of the time al-
lowed for making the motion for a new trial or
the motion ia arrest of judgment.,"

In 1931 the Forty-second Legislature smended this
Act giving to the triel Judge the discretionary power to al-
low credit for time spent in jail prior to sentence by the
trial court. The Forty-seveanth Legislature in 1941 again
amended this Act and enlarged on this discretionary powver so
that the trial judge mey allow credit for time spent in jail

pending appeal.
This Article now reads as follows:

"If & nev trial 1s not granted, nor judg-
ment arrested in felony cases, the sentence shall
be pronounced in the presence of the defendant at
any time after the expiration of the time &llowed
for making the motion for & new trial or the mo-
tion in arrest of Judgment; provided thet in
8ll criminal cases the Judge of the court in
vhich defendant was convicted, may within his
discretion, give the defendant credit on his
sentence for the time, or any part thereof, which
sald defendant has spent in jail in said cause,
from the time of his arrest &nd confinement until
hils sentence by the trial court; and provided
further that in all cases where the defendant
has been tried for any violstion of the laws of
the Stete of Texas, and has been convicted and
has appealed from said judgment and/or sentence
of conviction, and where sald csuse has been af-
firmed by the Court of Criminal Appeals, and afi-
er recelipt of the mendate by the Clerk of the
trial court, the judge 1is authorized to again
call said defendant before him, and 1f, pending
appeal, the defendant has not made bond or enter-
ed lnto recognizance and has remained in jail
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pending the time of such appeal, said trial jfudge
may then in his discretion re-sentence the de~
fendant, and may subtract from the original sent-
ence pronounced upon the defendent, the length
of time the defendant has lain in jail pending
such appeal; provided, however, that the provi-
sions of this Act shaell not apply after convic-

tion and sentence in felony cases in which bond
or recognizance is not permitted by lav."

It 18 therefore the opinion of this department
that the subject of your inquiry could not be alloved credit
for the time he spent in jeil prior to the time he entered
the penitentiary. The decisions are falrly uniform that
vhere, as here, the defendant is committed to the peniten-

" tiary to begin execution of his seantence the trial courtg
loses all jurisdiction. The trial judge having falled or
refused to allow credit as provided by the statute &t thy
proper time, could not nov do so. 24 C.J.8,, Criminal Law,
Section 1589 .

Very truly yours
ATTORNEY GENERAL OF TrXAS

By /4/..;?\ b oA
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