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falvaston, Taxas

r'ear Mr. Theobalds: Opinion No.
Ret Conatruction aotion 21,
Artiele-82630, Yernon Argotated

Civiy Stnthtoa, regarding dhe or-
ganizstdon of navigation districts.
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You state the rollotinz\clhtu»is & basgis for your re-

nuest for the opinion of this de ts
/"‘\\ r

*On Decembér 1Bth), 1944, \the*fommri ssioners'
Court of thia Cownty, convened faor the purpose of
hearing the proponenth ofa petition signed by
Ralph Cohenrn »nd-112 others,\as well aa the oppon-
ents of esaid ypetition, prayiug that a Navigation
Distrigt be established tb B2 known as Galveston
County Nevigation Distrioct No. 1. A ocertified
copy of sald petidion, the Notice of Hearing, snd
the Ofdeéxr-of the Comrissioners' Court getting a
dsy’ fopr thejhoaring of the Petition being attach-
Od horeto and made & part hereof.
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AN 'bqring the proceedings on the hearing of the
petition which wan avnarently brought and prose-
ocuted under irticle 2263e, Vernon's Annotated Civil
Statuteay..many questions of Jav and arguments arose
as to the proper construction and interpretation of
the various sections of sanid article, and the Com-
misnioners Court of this County instructed me to
seok Trem vour department vour congtruotion of the
scoctions of said article hereinafter named and cow-
mented upon, and also requested that I secure from
your department @ conference opinion construing
said mections.

"y & 0,
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"At the close of the hearing on the petition
the cpponents filed & written motion praying that
the petition be dismigsed for several reagons the
most important of which 1s that the petition 1s
fatally ond Jegully tngufficisnt In that 1t does
ng-sf‘t°z !-‘:oguirgd Py Bee}ioa 21 of Article
B<O3~D, TNa% 3% 1d the inteniion.of the Fetition-
ers to organize such Diastrioct under and dy virtue
of said Article 82638 nor does it state that the
Petitioners desire to organize such District under
the provisions of Chapter 8 of the Acts of the J39th
Legislature and Acts awendatory thereof (Article
8263~ and Statutes amendatory thereof'. A copy of
seid motion to dismiss being attached hereto and
made a part hereof.*

Upon these facts yYou propound seversl questions, the
first of whieh is as followst

*A ecareful reading of the petition filed to
form this Navigation Distriot leads me to believe
that the petition for the formation of this Xavi-
gation District does not state as provided dy Sec~
tion 81 of Article 8203e¢ whether the same iz dbeing
prayed for under and by virtue of Eection 91 of
Article 8283e, or under and by virtue of Article
82083h.

"I would thank you to check this petition oare-
fully, and Af you are of the same opinion as 1 an
as atated ahove, then 1is it the opinion of your de-
partment that this petition is fatally defective,
and would the Commigsioners' Court in that event
have jurisdiction to entertain the petition?*

We have carefully read the petition and are of the
orinion you have correctly interpreted it; that is, it does
not state whether the same is being prosented under Artiocle
82Aa3e or Article 8263h.

Section 91 of Article 8263e iz os follovws?

"Thin Aot 1is declared to he cumulative of all
other Acts now in force as to Navigation Niatricts
hereinafter to he organized; and in ordor to come
within tho purview of this Act, the petition for
the orranization of such districts hereafter to bdbe
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orpanized, shall state that it 1is the intention
of the petitioners to organite same under and dby
virtue of this Act. In the event it is desired
to organize under the provisiong of Chapter 8 of
the Acts of the 39th Legisisture and Acts smenda-
tory thereof, then such petition shall so state,
and provigions of this Aot shall not apply to
such district."

It 18 the opinion of this Aepartment the petition
is fatally defective, in that it doea not comply with the
wandatory requirements of Section 91 in the particular men~
tioned, without which the Commissioners' Court is without
authority to entertain and aect upon it.

1t 15 always the petition that invokes the jurisdio-
tion of the court to act in such a matter, and without such
~atition as complies, at least subatantially, with Soctiomn 91,
there is nothing before the court authorizing it to act. The
retition, therefore, lhould have heen dismissed upon the defect
heing called to the court's sttention.

Our anaver to this question makeg it unnecessary for
us to ansver your other guestiona. They are immaterial.

Yery truly yours

ATTORNEY GENERAL OF TT}??’
By @({’M
Ooie Spéer

Asaistant
0 c=MR
LTTTATTET “"-‘ﬂlit,
e v Iy g - Ay
AT 5
; e ! - .
//' ‘ '_f’
ot L D .’
T gl e -~
VA Sotalad 11
PRI |
N ':.,’l\?l'.:_:\
STMMITT

EAIRMAN

e




