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Dear “ir: Opinicm No. 0-8372
' Re: “hether the Theriff of
Faufmsn County cen appoint
~a deputy sheriff without
- compensation being paid to
- =#ach deputy and relsted
mattera.

Your letter of resent date, rcquastlnq the opinion
of thia department om certain questioue stated therein, is,
in part, as followas '

"Cen the Chetlff of Faufman Jounty appoint a
deputy sherirt witncut compensation belrig paid to
such deputy°

_"Kaufmen . county hat a population or 38,308
acoordiag to the 19,0 Pederal Census, By suthority
of Art. l2e¢, <sc. 13, the Commissioners Court fixed
the asleries of sounty orrleers. including Sherifrf.

[ Our Cosmissfoners Court has authorized snd fixed sal-
aries for two ‘deputies in the Cheriff's ofrice, and
these appolntments have been made, One deputy Theritf
resides in the City of Terrell, in Justice Presinct
No.*3 of Kaufman County.

"In - dFustlice precinet No. 3 1s loocsted Terrell
Avietion, Ltd., an sirport situated upor land belong-
igg tc Keufmen County snd being operated by Maj. ¥, R,
Long snd assocletes 1n limited pertnership, whioh 1s a
school for the flight training of British cadets, and
known a8 British Flight Training Sehool No., 1. This
school 18 the recinlent of many gratuities "rom both
the City of Terrell znd County of Kaufmen, as well as
from the Jefense Flant Corporstion, TForrerly, some
imerican cndets along with the British were trained
there, but now cnly British. The predecesrcor in the -
“herifrts office, 1. 1lize with request from the

school's offlclals, appointed two or three deputy
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sherirrs smong the employees of the school; these
cormissions were merely honorary, and carried no
compensetion, as the school wanted to have some
off icers on the premises who would be authorized
t0 aot in case of Dbreaohes of the peace, since the
sohool is located out at the edge of the city.

= "Terrell Aviatlon, Ltd., through its personnel
manager, has now recquested our “heriff to appoint
a deputy there, anéd requesting that, the “ergeant of
the Cuard at the sohool be sc appolinted. Our "heriff
attended the s0hool of instruction for newly slected
“heriffs at Camp Mabry, end has some sort of reccllec-
tion that st this school he was advlsed that he could
appolnt no deputy sheriff who was not pald ecmpense-
tion of at least *4L0.00 per month, He seems to recollect
that there was either a decision on this polint, or en
attorney general's oplnion to this effect, and hesi-
tates to glve & reply to Terrell Aviation, Ltd., con-
cerning their recquest until e is correctly advised. If
there be such, I would appreolate citation or copy of
opinion.

*I notes from the provisions of Art. 6869, that a
Therliff may appoint deputies® . . . not exocseding three
in the Justice precinet in which 1s looated the county !
site of such county, and one in each Juatice precinet....*
The City of Terrell 1la located, as well as Terrell iviay
tiom, Ltd., 1n Juatice preolaot Ho. 3, and the Sherirf
slready hss one duly oconstituted deputy, drswing monthly
compensation by salary, residing in this precinet. I find
no spesiel aot of the Legisleture with respect to deputies
foar the Sheriff in counties of a population of 38,308,as
is Kaufmam County. .

*If the Sherliff of Kaufman County appointed, with
the sanction and approval of the Commissioners Court, a-
deputy sheriff to act only on the rremizses of Terrell
Aviation, Ltd., without compenseiion from the sald Keufman
County, and without fees of offloe, would such apvpointee
be authorized tc oarry a pistol end de a cduly constituted
peace offlicer, snd his acts as such on sald premises bdbe
legally performed?
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*{2) 13 there such a thing s an ‘honorary’
deputy sheriff's commisaion? , . . ."

Article 3902, Vernon's Annotated Civil “tatutes,
provides, in part:

mihenever any district, county, or precinot
ofrficer shail require the services of deputies,
gssistants or clerks in the perrormance of his
duties, he shall epply to the county commlssion-
er's' ocourt of his occunty for authority to spuoint
suah deputles, mzsistsnts or clerks, stating by
sworn applloation the number needed, the position
to be filled and the amount to he psid. . . .°

In conneotion with the foregoing statute, your atten-

tivn 1s directed to article 6869, Vernon's Annotated Clvil
“tatutes, which provides in part as followa:

=~ "2heriffs shaell have the power, by writing,
to appolint one or more deputies for thelr respeo-
tive counties, . . . . the number of deputies ap-
pointed by the sheriff of any cne county shall be
1limited to not exeeeding three or the Justice
Preclinets In whioh is looeted the county site of
such county, snd one in each Justice *rescinaet, and
a 1ist of these mppointments shall be posted up
in 8 consplcuous plasce in the clerk's office....."

This Depertment has ruled prior to and since the
enactment of the present officers' salary bill, under which

Xaufmsn County 1s now functioning that Article 6869 has been

superseded by Art. 3902 in so0 far as said atatutes are in
conpflict. This department held in Cpinion Wo. 0=12 that

Art. 6869 has been superseded by Art. 3902 in so far as said

statutes are in conflict. ‘ie quote fraem Opinion No. 0-12,
in part, as follows:

"Thi s department 1s not in possession of any
definite decision effecting the queati.n st hsnd,
and therefore must arrive st the ecnclusion that
ATt. 6869. . . . hich appllies to the sheriffs
under the fee law has been superdgeded . . ., . hy
Art. 2902 . ., . . and by the officers’ salary law
cf the “tate ol Texas,
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" « + o It rests witzin the discretion of
—> the Honorable Commisslonsers' Court of “alvestcn County,
Texss, &g to the number of deputlea which the
“heriff shoald employ.™

It is stated in the case of Tsrrant County vs. "mith,
821 5. . (24}, 537:

"The Commissioners' Court cen limit the number
and salary of deputy sheriffs but they have no power
over the naming of the lndividuals to be appolnted,
and are especially rrohiblted from ettempting any
such last nsmed ianfluence. kK, =, :irt, 3902.°"

In Opinion Ho, <-925, readered by this devartment, it
i1s steted: '

"In the case of Trammel v:s. Thelton, 45 ~. . 316,
the relevant provisions of art. 46869 substantially the
sare a8 enacted in 13989. which gzrents authorlity to the
Cherlff to eppoint deputicecs snd 1limit their number was
held to be directory. “uoh authorlity ss was by this
Article snd previously at ccmmon law given to “he
Theriff was by general iaw superseded and invested in
the Commiasionsrs' Court under the provisions of arti-
ole 3902, supra. Such & construction as would harronize
the two Articles, 6869 and 3902, supre, should be glven

—with the later article controlling. 7“hile saia irticle

—~ 636G seeks to 1imit the discretion to be sxercised by
the Theriff, we oannot say thet such Artiecle would, as
a matter of law, restrict the power of the Comrissiocaers!
Court under Article 3902, as anended, should the f{sots
warrant the necesgsity for the appointment by the Cherirfrs
of more deputies thsn would be nermitited under the rro-
visicne of Article 6369."

It was held in our “pinion fHo. v-1596 that a sheriff
hes authority, with the apvroval o the conri asionera’ court, to
appoint a deputy to serve without 2ny compensgation, Therefore, !n
anawer Lo your first questicn, yocu are respecitully advised that
{1t 18 our opinion that the “heriff of Tsufian County csa =zrvoint
a deputy sheriff with the approval of the commlaeloners ccurt, to
cerve without any compensation.
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In connection with the foregoing stutement, we
direct your sttention to our Opinlon No. O«4420, wherein it
ia stated:

"In the event a Commiesioners' Court authorizes
the "heriff to appolint additional deputies to serve
without pay, the order authorizing =such appointment
should stete that the deputies to be appointed are
to be sllowed no salary, slse they might be able to
recover for the services on & quantum merit basls,
Harris County vs. Neville (Civil Appeals) 84 5. ',
(z8) 834."

In answer to your second question, you are advised
that it is the opinion of this derartment thast a deputy sherirt
appointed to serve without compensetion could legally carry »
platol when sctuslly engaged in the dischsrge of his official
duty. {Jee articles 483 snd 484, Vernon's Annctated Penal Code).
The provisions contained in Artlcle 484, Vernon's Annotated
Penal Code, regarding compensation of 40.00, or more, per month,
13 applicable to deputy c¢onstebles and speclal pclicemen and has
no applieztion to a deputy sherirt,

It is our further opinion that & deputy sheriff who
is appoiited in conformity with the forsgoing statutes and who
is serving without compensation would have the ssme autbority
to act in discharging his offiolcl duties as any other deputy
sherif? appointed,

Your third question is, "Is there such a thing as
an 'honorary' deputy sheriff's scsommission’”

In answer to this questlion, you are advised that we
have been unable to find sny statute or case nertaining to
this questicn. We know of no law suthorizing the lssuance of
an "honorary" deputy sheriff's wgommission.

Yours very truly,

M M
. By &J/

Ardell 1llilamas
Aassiatsnt
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