OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
AYTORN EY GENERAL

Eonorable Sidney latham
deoretary of Stete
Austin, Texes

pDear Sir: | ~ Opinion No. 0-637!’ﬂ\

Ra: IInder the goivdn

snw §  aE e .

should Earl COnne
Rastland Co:

'This ofri Tecelv d an lectlion return showing
Eerl Conner, Jr. o5 ha ng be cted Distrioct Attorney

torney. "' Judge hag previously advised this of-
fice t-- - e statute proviiing for e

. orimipt . 3 those counties ccmprisinz two
or 0orc g fastland County coumprises

Jud1e4al districts.

{ight of the above facts, will you plesse
B=ant upon the followinyg inquiry:

.attorne 'Coanty angd District Attorney,' 'Jistrict At-
torney,' Or=d ‘'Criminal Distriot Attorney?'"

Art. 5, Seo. 21, of the Conatitution of Texss, 1is
as follows:

"A oounty attoraey, for ccunties 1In which there 19‘

not a resident criminal district attorney, shall be elected

by the quulifled voters cf eswch county, who chall be conm-
alssioned by the Covernor, and hold his office for the term
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of two years. 1n oz2se of vaoanoy the commissioners' Court

of the oounty s=hall have power to appoint & county attorney
until the next gcnmerwl election, The county a:torneys shall
represent the Stote in 2ll ceses in the Distriot end inferior
courts in their respective oounties; dbut if any county shall
be included in a district in which there shall be a dlstriot
attorney, the rescective dutles of 4lstrict attorneys and
cuunty attorneys shall in such counties te regulated by the
Legislature, The Legislature may provide for the election of
district attorneys ia such distriots, as sy be 3ecred nec~
¢8sary, and nake provision for the compensation of 4distriot
attorneys, end cuunty attorneys; proviiled, distriet attorneys
'shall rscelve an annual salary of five hurired dollers, to

be¢ peid by the Ctate, and such ree:, ocmaissions and perquisi-
tes &8s may b8 previded by law. County atiorneys shell recelve
as compensation only such fees, ccmaissions ani perquizites
‘a8 wmay be preseribed by law.”

Article 322, VYerncn's Annoteted Civil JtatQtes. pro=-

videe for the election of district attorneys in ccrtain judfelal

districts, but the 88th end 9lst Julicial d;stricts are not naned
therﬁint

Art. 329 of seid statutes reads as followsa:

*A oounty attorney for counties in which there is not
a resident crininal qistriect attorney, shall be biennlally

elected for a tern of two yeurs by the qualified voters of .
each oounty." »

You state in your regiest theat the County Judsge of
Iaatlani County has rreviously advised ycou thet they opercte under
the statute proviiing for a Criminal District Attorney 1n those
co.aties comprising two or-more Judiclal districts., e have been
unable to rind any statute authorizing a Crimingl Jistrict At~
torney in cousties compricing two or more juiicisl districts.
The only statute we heve been scle to rind thet would apply to
Eastlend Count; is irticle 326k-11, passtd in 1941, which provides
for a Criminal Jstrict Attorney in sll counties in the State not
entrnoed in or consitutlineg either a8 Criminal Jistriet Attorney's
Jistrict or a Distriet ..ttoraney's lictriot and wferein the duty

of Teprgscylng (R Tipbecin gll REATRGl relien SEAEinELIRug10N

prcbuxo this is the statute unler :+hich fastlaund COLnby has been

. .operating,
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’ In our opinlon No. 0-5024, a copy of which 1is en-
closed herewith, we held said Article 326k-11 unconstitutionsal.
e here adopt said holdingz, enl 1t 1s our oplnion that Zastland
County hss not been, snd is not now, authorized to have a Criminal
District .ittorney. '

. In further support of this opinion, we Airect your
attention to the case of Hill County vs. Theppard, Comptroller,
178 S. ¥. {2nd) 261, wkhereln the Supreue Court was pessing upon
Article 326q of Vernon's Annotated Civlil Statutes, whiloch was
alco passed in 1941 &nd which attempted to create the office of
Criminal Distriet Attorney in cdertaln counties. The =urrene
Court stated as ite opinion that the term "Criminal Distirioet
Attorney™, as used in the Constitution, refers to a class or
kind of district sttorneys and that a Crimine} Districet attorney
is a District Attorney within the meaning of the Constitution.

Therefore, i1f a Criminal District Attorney s a
District Attorney, within the meaning of the Coastitution, and if
Eastland County is not authorized to have a District Attorney under
r- ‘Art. 322, then it will be governed by Article 329 etove set out pro-
viding for a county Attorney in counties wnere there 1s no re- .
sident Criminal District attorney, or, as held by the 3Supreme
Court, in oounties where there 1s no Jistriot Attorney. Afo-
cordingly, you are advised that the law under which Testlend
County has been operating 1s unconstitutional ani void, and that
in any event Zastlanl County is only authorizsd to have a County
Attorney and the salid Earl Conner, Jr. should be commissioned
as County Attorney. In further support of this concluclon, we are
advised by Mr. C.nner that he qualified as County sttorney and rade
bond as County Attormey, which bond wes aepproved by the Commissioners'
Court of Eastland County. - :
S |
Trusting that this satisfactorily enswers your inquiry,

we remain .
Yours very truly,
ATTORNEY GEINEXRLL OF TELAS
By o, éfo ZgaxasALzazﬁf__’
vas. ¥, Bassetti
Asslistant
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