OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable John H. Winters
Executive Director

State Department of Public Welfare
Austin 3, Texas

Dear Sir: Opinion No, 0-6
Re: Where rec
Justly rem from Mpceiving
01d Age Asgzggahbu\gnd\ppon ap-
peal-the Appeal Boadd radinstat-
ed-reciplent but befdxe fthe past
Aue paymenrts wvere mall reclp-
“iept dded;: quaere: (a) are
N the past due assistance ents
“due and if so to whom? f%¥m1f
payable..the procedure to be fol-
lowed to make the proceeds avail-
. ’ '-.‘ ableu
r"; N . \‘1
Your recent letter presents. the hereinafter stated
facts and asks this department's opinion as to the lavw applic-
able to the facts of the stated fact situation. We quote from
your letter for the .preeented. facts and questions:

o~y
. "

'y

///“g_ﬁhp and Bis wiTe ware receiving old age
gssiscangz until they wete reinvestigated on July
12,,71944 "when. they weFe denled, effective August
1, 1944, They gave notice of appeal on October 5,
1944, and the appeal was held on October 19, 1944,
The Appeal Board reversed the decision of the local
office on October 31, 1944, Following the revers-
al of the deoision, the case was reinvestigated,
and the repoipients wers granted assistance in the
amount of $1E for the husband and $22 for the vife,
One of the recipients died on November 18, 104k,
The Department, unaware of her death, mailed on
December 1, 19&4, checks for each of them repro-
senting payment for the months of August, Zeptem-
ber, October and November, 1944. Upon notlce of
her death, the November warrant was reissued in
accordance with the provisions of House Bill 135
and therules and regulations of the department.
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"# # & the Department has promulgated rules
and regulations in accordance vith House Bill 135,
Acts of the 48th Legislature, vhich pemmits us to
make available to the person responsible for the
care of the reciplent the warrant for the month
in which the recipient died. Under these regula-
" tions, the proceeds of the November warrant wvere
made avallable to the apouse,

"Under the Departmental policies, if the Ap-
peal Board reversed the decision of the local of-
fice, the recipient 1s entitled to reimbursement

. for the amount of money in wvhich through error he
fajiled to receive, provided he appeals within three
months from the date of the decision. It was in
accordance with this policy that the retroactive )
payments were lssued to the deceased recipient.

"May the Departwent make these warrants as
described above, available to the spouse of the
deceased recipient or to her estate?

"If you answer the first question in the af-
firmative, then, what procedure should be fol- -
lowed by the Department in making the proceeds
available?"

Our present soclety, highly industrialized, with a
majority of the people wage-earners, and where the wages,
after deductions for proper, healthful living, taxes, etc.,
are too low to permit savings for old age illustrate the need
that brought about the conception of the modern view of the
publiec duty, 1.e¢., soclety, the State, - to step in and provide
for that protection - asslstance to the helpless and unfortunate.
This fact has changed the aspect of our thought on the subject.
Asaistance now 1s a function of government.

At theAugust election of 1935, the people of Texas,
mindful of this obligation, amended our basic law instructing
their legislature to, asmong other things, provide assistance
to the aged and needy. At this election the people voted into
the Constitution of the State of Texas, Section 51-b of Article
%, which empowered thelegislature to provide for old age as-
sistance to bona fide citizens of Texas over the age of 65
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years, with certain constitutional limitations and restric-
tions, Pursuant to this constitutional mandate the Legisla-
ture nassed the Public Welfare Aot which is carried into Ver-
non's Civil Statutes of the State of Texas Annotated as Arti-
cle 695¢. Section 20 of s»i1d designated Article 695¢ sets out
the eligibility of persons to odl age assistance. And Sections
22 and 23 of the Artiole provide for applications for assist-
ance and the inevestigation by the 8tate Department of Publiec
Welfare. 3ection 22 provides for frequent reconsideration and
reinvestigation of "all assistance granted under the provi-
sions of this act to needy, aged persons." And said Section
24 also authorizes upon such re-examination & change in the
amount of payment or the removal of the recipient's name from
receiving such assistance "if the State Department finds that
the reciplent's circumstances shall have altered sufficiently
to warrant such action. The State Department may at any time
cancel and revoke assistance or it may suspend assistance for
such period of the recipient under the provisions of this Act.
¥henever assistance 1s thus withdrawn, revoked, suspended, or
n any wvay changed, the State Department shall at once notify
the reciplent of such decision.™ Section 25 authorizes an
appeal by the aggrieved applicant or recipient.

Section 29 of the Act, (695c)as amended by the 48th!
Legislature is as follows:

"01d age assistance, * * # shall not be
transferable or assignable, at law or in equity,

- and none of the money paid or payable under the
provisions of this Act shall be subject to ex-
scution, levy, attachment, garnishment, or other
legal process, or to the operation of any insol-
vency law; the provisions of this Act providing
for 0l1d age assistance *# * # ghall not be constru-
ed ac a vested right in the recipient of such as-
sistance; provided, hovever, in case any person who

is an approved recipient of o.id age assistance
LIS IEVIHE on the first day of any month, or liv-
Tng at the date of the iasuance of the check, or
Tivinz at the date of the maliing of the check,

and entitled to assistance for that month, dies
before the check i1ssued for such asaistance, for
the month in which the death occurs, has been en-

dorsed »r cashed by recipnlent, the amount of said
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check may be i1d to an eraon determined by the
Department of %uEIIc Heifare‘to‘have been respon-
sIE;e for the caring of therecipient at th cfae'

o

of hls death and responsible for Lhe payment of
obilgations lncurred; the County Judge o% the coun-
ty wﬁoreIﬁ therecipient died will endorse the check
payabls only to ths person vhom the Dspariment of
Publiec Welfarse has determined responsible for the
care of the recipient at the time of the latter's
death and who i3 responsible for the payment of
obligations incurred by the recipient; # # &"
(Underscoring ours)

It 1s of significance that the statute does not pro-
vide for partial payment of the assistance - that is prerating
the amount of the payment aa of the date of the death - but
the statute authorizes the full and complete smount of the as-
sistance due, as though the recipient was still living.

Section 35 states the purpose of the Act and enjoins
a liberal construction. It is as follows:

"The purpose of this Act is to inaugurate a
program of social security and to provide neces-
sary and prompt assistance to the citizens of this
State who are entitled to avail themselves of its

" provisiona. This Act shall be liberally construed
in order that i#® purposes may be accomplished as

equitably, economically, and expeditiously as pos-
sible.”

The above constitutional and statutory provision 1s
a break with the barbarity of the common law. It presents the
modern view of the government's duty to the helpless and un-
fortunate; and 1like all of our recent social leglslation, it
is based on the Bible conception of social justice. "And if
thy brother be waxen poor, and fallen in decay with thee,
then thou shalt relieve him; yea, though he be & stranger, or
a sojourner; that he may live with thee." (Levitious 25:33),

Judge Brewster, speaking for the Supreme Court in
Powers va. Fipst National Bank of Corsicana (1942), 181 8. W.
Tzd} 273, 278, said:

"That the hungry must be fed and the naked
clothed has long been accepted by thecivilized
social conscisnce the world over. PFor some time
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and in many countries it has been recognized as an
obligation attaching to the government itself to be
discharged by public taxation., It is a duty that
enlightened countries makd every reasonable effort
to perform. For example, vhile our Constitution
says the legislature can make no private grant of
public moneys, it empowers that branch of the govern-
ment to grant ald to indigent and disabled Confeder-
ate soldiers and saillors. Art. 3, sec. 51, Texas
Const. During the widespread economic distress of
the last decade a constitutional amendment was
adopted by the people of Texas authorizing the leg-
islature to issue 'Bread Bonds' in amount not to
exceed tventy million dollaprs, the proceeds of the
sale of which vere 'tobe used in furnishing relief
and vork relief to needy and distressed people and
in relieving the hardships resulting from unemploy-
ment.'! -Art. 3, Sec. 5la, ibid. This action the .
legislature promptly took and twenty million dol-
lars wvas spent, and the bonds are being liquidated
from the .state treasury. Duting the same era the
Government of the United States poured out billions
from the federal treasury to sustain millions of our
poverty stricken citizens, the program being fi-
nanced party by current taxation and partly by un-
" precedented expansion of the national debt. The
people cheerfully support such measures because
the purpose served is vital and presents an undenl-
able appeal to every humane Instinct of civilized
man. Inatances might be multiplied but no useful
purpose.”

Revised Civlil Statutes, 1925, Article 10, sets forth
the rule which governs the construction of all ocivil statutory
enactments and Section 8 of aaid Article specifically provides
that:

-

"The rule of the cormon law that statutes

in derogation thereof shall be atrioclly construed
shall have no application to the Revised 3tatutes;
but the said statutes shall constitute the law of
this 3tate respecting the subjects to which they
relate; and the provisions thereof shall be liber-
ally construed with a viev to effect thelr objects
and to promote justice.,"

Familiar examples of our court's liberal construction
of our home and family protective statutes are the exemption
statutes. Thus Article 3832, sub-sections 9 and 10, exempt
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"tvo horses and one wagon" and "opne carriages or busggy". oCur

courts have held that a truck 1s a "wagon™ within this irtl-
cle. (3titcher vs. sSouthwesgt National Bank, £58 3. «. 223;

Lialone vs, ) & Se e } At an automoblle
is a "ocarriage”; [Parker va. Sweet, 137 3, W. 88l1; levehouse

¥3. 5m1th, 1580 e We .

Again, "ourrent waces for personal gervices" are
exempt, (Revisaed Statutes, 1925, Article 4099; Arxticle 3¢42,
sub;seotion 16)s The term “"ourrent weges" has been definsd
to be: N

*Juch compensation I or psrsonal services as
are to be pald perlodlcally, or from time té tims,
a3 the services are rendered, as whore the servioces
are to be pald for by the hour, day, wcek, month,
or year, hel wages are payable monthly, the term
means wages for the mopnth ocurrent at a partiocular
time, * ¥ ¥n 235 ¢,J.3. 37 B. 47, 48, oiting numere
ous Texus deocisions.

Cur courts have hsld the statutes applloable so
long a8 the wages are uncollected; Smith va. Cak Cliff Bank
and Trust Company, 99 S. . {24) 1103, Fast due wages lelt
with eamployer secause bthay cannot be collegted are held to Ve
"gurreant wages" and are esxeumpt under the statutes; but past
due wages voluntarily left with the employer are held not to
be "current wages". Davidson v3. 7. H. Logeman CLair Company,
41 3. W, 824,

were both of thes reciplents, bhusband and wife,
alive at the time the ohecks were issued, mailed or received
there would be no question of their right to receilve the past-
due payments, Does death abate this right? We think not.
The unctious action of modern legislation and decisions has
practlcally done away with the harshness of the ¢ozndon law
rule, epitomized in the Latin maximum; "Actlo personalis
moritur com persona" (a personal right of aotion dies with
the persom). ™At common law, every pending aotlon, whether
fourded on contraot or tert, abated by the death o a sole
plaintiff or sole defendant and could proceed no further; 1t
perd shed." \batement and Revival, 1 Am. Jur. 59 par, 56, 1In
Texas "shere tie cause ol ac.ion 13 one which survives, no
sult shall abate Becaude of the death of apy perty thereto
before she verdict or decision of the court is rendered, but
such Sult shall proceed %o judgaent as hsreinafter provided.”
(To B, Cu 9 lOs 150)-
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*In determining whether a cause of action
abates or survives at coxmon law the nature of the
right of aotion is tc be looked to rather than
the fom in which the right is asserted.” Abate-
ment and Revival, 1 Tex. Jur., 26, n. 13,

"A8 a geperal rule causes of action whioch are
pot assignable do not survive, while causes of
actions which are asslignable do survive. But this
is because of qualities that lnhere in the nature
of the rizht rather than in the quality of assiga-
abllity or non-asgsignability. Hence weres a statute
enacted rfor a speclal purposc, as ror protection
of the claimant a-alnst improvidence, forbids as=-
signment, nonsurvivabllity dces nct necesasarily .
result. Zspoeoially is this the rule where the
same statute also provides that the cgause of aoce
tion shall survive.” Abatement and Revival, 1
Tex, Jur. £6-28, notes I ard c.

In this connection Section 29 of Article 695c spe-
cirlcally provides for survival of the payment assistance for
it provides a mnethod where a cheock ovan be cashed when the re-
cipient di=d before its recolpt by the reoiplent, and it au~-
tiorizes the complets payment of the amount due.

vihile unguestionably the rigiht to the assistance
vaymentas is parsonal to the regiplent, Jjust as are the rizht
to clalm the exemption bDepofits 3f our statutes, the statute
(3990, Sec., £9, ag amended) doas provide ror survivorship in
that 1t authorizes tbs cashing the morth's ocheek in which the
death ocourrad,

1% is our opinion that the right to asalstance 1ls
governmental and that the statutory phrase *where the reciplent
dies before tlse check issued for such assistance, for the
month in which the death ocourred, has been endorsed or cashed
by the reolplent, toe amount ol cheek shall be paid," (aArt.
6950, Sec, 29) should be liberally construed. That it should
be constrved in llne with sur oourt's coamstruction of mourrent
wages" «nd “horse, carriage and buzgy" provislons of our exemp-
tion statutes, Tiie courts recognlze the greal Lifficulty in
framirs any statute which shall definitely and apaciflcally
apply in all possible sltuations. It thereforo becomes neces-
sary to osnsidar the clrcumstances of each irdividual case and
ap;:ly it to tus _sneral view of tie law ln mestlon. As stated
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by chief Justice sShaw, in Common wealth vs., Hunt (1842 Mass).
4 Aetecalf, 111, p. 129; "The law ls not to be hoodwlnked by
oolorable pretenses, It looks at truth and reality, through
whatever disgulse 1t mey assume.®

w¥here an arplicast, comjac within the measurements
of the law, filea his appllcation be a3 a copstit tional
right to asaistance; a rizht whioh should not be denied him
because of some fieldworkert's error in wrongfully removing
the applicant's name froa the roll and when that wrong was
corrected, 1t was correoted and righted ag of thse dats when
the error was rirat made, To hold osthamrise is to punish
one or the wrong of another. 3Since the deceased was an so-
tual reolplent of the fund, then as a matter of Justice and
e;ulity the unpaid assistance should be paid to the person
who took care of the deceased pendins the appeal, as found
by the dspartiment. That purason is entitled o the aid with-
neld from the deceased through no fault of her own. It 1s
manifestly uniair to punlsh ore for the nlstaken judgment of
another -- especlally ls this true where under the adaitted
facts of thls case resiplernt waus already recelvin:; aid and
assiastance and payment waa puspended pendl ng appeal and fur-
ther investigation. <Certalnly, one has no vested right to
Paymeats not yet be.un, Future payments are not lavolved.
-hat i1s lnvolved, is past-due payments. Io our opinion the
statute should be construed liberally'and ian line with our
axamption statutes.

Also, the stastuts further provides "that all old
age assistance . . . wWarrants not ocashod, as provided by this
Aot, within a rea3onabla time after issuancs may be cancelled
by the 3tate Comptroller upon proper authorization of the
State Department of Fublle Telfarev (Art. 695c, Seo. 29).

In the instar® case at most all thars remalned to 40 wms the
manual or pinysioal act of issulnz thoe warrants for the ,ppeal
Roard had reinstated reciplunt prior to her death; arnd she

had been vleced tack on the rolls as s the d2te of lier ree-
aoval. Tere the warrant*s had heen lasusd. 7They should not
iave beern reecalled, for in cur oplnlon the warrants, not have
ins been cashked u reasonatle time after their lcssvance, should
Lhave been allowed to pass befors thelr cancellation or raocall.
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Je, therefore, answer your frirst laquiry in the af-
firmative and as to your secoond lacquiry, the warrants are in
the catesory of uncashed warrants and the statutes as to de-
caedent's estate control.

Yours very truly

GENERAL CF TZXAS

David “Juntoh
Asslstant
Diitzd
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