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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoradble B. ¥. MoKee
County Anditor
Hidalgo County

Edi nburg, Texas

Dear 8ir: opinion lo. 0-04
Re: Dispositiol

of the Gounty 0)érk of\this cwunty to lsep the
¢ 'odQok in¢he \grening, on

. sday fo Arions o1l

3 abglous 0 have access

rs in order %o oom-

/be o1l companies Mave
& aIT¥retand t0 bde approximately
‘por hour to the County Clerk.

3} a Deputy on duty during Shese

- 8 pald this Deputy generally
ar/per hour. He has retained for
fe the sum of one (;11 dollar g:

) 6L thia noney has oome 1ato the hands
iity, and sotually the County hag net

had nnythinq to d¢o with the arrangemsnts,

'Roecntl{ thers Ras beea some disoussion as
to tiw legaliSy of the matter and a recent Grand
Jury requesed that it be investigated by she re-
sponsidle Néads of the County and a determination
sade as 0 whether or not thig momey constitutes
f.ll‘of offied and should be turned over to tiw
County.

NO COMMUNICATION I8 TO BK CONSTRURD AS A DEPARTMENTAL OPINIOR UNLESE APPROVED BY THE ATTORNEY GENARAL OR FIRST ASSIPTANT
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"Obviously, 1t is a denefit te have the of-
fioe kept open for these companies, since it en-
ables the 05l companies to prepare for minsral
developement, and lilewise, it is obvious that
the Clerk is not bound to keep the office open
at nighds sné on 3unday,.

"We have not previously gone into the matter
because we assumed that under these eircumstances,
the County would have 2o centrol and would not de
entisled to the money, however, in view of some
discussion, 1t appesars that we might bde ia error
apd that the County mighs de entitled to this
AdDe Y.

"We would like to kpow if under these oir-
sumstances, the payment by the o0il eompanies for
h:uplnf office open on other than usual office
hours 1s a fee of offiee, and therefore, the
Clerk 1s acgountable $o0 the County for same, or
ir it 1s the money of the County Clerk and the
upnt,.'

The population of Hidalgo County is 106,089 in-
habitants aseording to the 1940 rederal Census. JGonsequent-
ly said eoumty operates under the salary system in regard to
its county offieces,

Axtiole 1943, R, C. 8. 1985, provides as rollows:

*2he clerk shall ksep suck other doomts,
books and 1adexes as may bs required b{ law} and
all becks, rooords and filed papers delenging to
the offioe of county clerks shall at all reason-
able $imes de o to the inspeoction and examina.
tion of any eitizen, who shall have the right to
aake eopies of the same.®

From the foregoing quoted statute w see that the
ecounty elerk is eharged with the duby of kespiag bhis office
opsk only "at all reasonadle $imes®, Jor the purpose of this
opinien, it is DOt neeessery for us o sonsider ther keep-
ing of {ho sountY oelerk's office open At the simes stated in
the reguest meets the requireasnt of the statutes,
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Artiole 3904, R. C. 3. 1985, provides as follows:

"No elerk or justice of the peate shall be
entitled to any fee for the examination of any
paper or rsoord in his office, nor for filing any
proocess or paper issued by him and returned into
court, nor for motions or judgments upon motions
for seourity for ocosts, nor for taking apd approve
ing a bond for costs. A Jjudgment eontaining sev-
eral orders shall be considered as one judgment,
and only ons fee shall be charged by sald olerk
or Jjustioce for entering or rendering the saze,"

The next adove quoted statute prohibits the charg-
ing of any fee for the examination of any record of said
Clerk's office. This restriotion is applicadble whether dur-
ing offlce hours or at otbher times.

In the case of Nueces County v. Currington et al.,

162 3. W. (2) 687, the Supreme Court of Texas in its opinion
said the following:

", « o & fes pald a public officer for the
performance of e duty enjolned by statute is a
fee 00llected in an official oapacity. It is
equally true that unless a fee is provided by
law for an offlioclal servioce required io be per-
formed and the amount thereof fixed by law, none
can lawfully be charged therefor. . . . It
does not follow however that a sounty whose offi-
oial colleots a fes wrongfully, dbut under color
of office, 1s not ensitled to have same deposited
and paid over in the same manner as is required
for disposition of fees rightlully collected.

000' ’

The keeping of the sounty clerk's office open so
that the records thereof may be inspected and examined at all
reasonable times is a duty enjoined dy statute, dut it is not
the dQuty of the clerk to keep same open after his regular rea-
sonable office hours, PFurthermore, not only is there no fee
provided by law fer such services, either during office hours
or after office hours, dbut 1% is expressly provided that the
olerk shall not be entitled to any fee for the examination of
sald records.
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I% i3 apparent that the real purpose for whieh the
county olerk was pald was %0 permit an examinpation of the
reoords in his office. This being 80, we bellieve that any
fes co0llaoted by the clerk for the examination of the reo-
ords ef his office, whether during office hours or after
offlce hours, wouli be oolleoted under dolor of offioce and,
although wrongfully collected by him, it would be his duty
to acoount for and pay same into the county treasury for the
benefis of the Officer 3salary Fund,

trusting the above fully answers your iaguiry, we
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are
Yours very truly
ATTORNRY GENZRAL OF TEXA3
Rt &
- Roberts L. Lattimore, Jr.
Assistant
RLL 1mp
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