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OFFICE OF THE ATTORNEY G,ENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoradle Fred V. Meridith
Criminal District Attorney
County of X.iufman

Kaufuan, Texas

Dear Bir: Opinion No. 0-6431
Re: legality of certain coin
operated machifes,

Sn :pinion from this departiment on the adbove tiocned sud-
8Ct .

Busical selection from the jul
the mardle board. The legs
discussed in this depe

vhich has besn furais

068, copy of

ve held that proof of the

. s essential to & success-
statutes. In vievy of the

, Yo have reconsidsred this

authorities, ve are inclined

to a nslusions reachsd 1a that opinlon. While

it 1a he pourts bave defined amusement to be &
fact that the player recelves amusemeat

1 return\for coin deposited does not, of Ltself, con-

ne & gaming device. There must De an els-
Beat of chance involved. We quote from am opiaion of the
Cowrt of Criminel Appeals (Broaddus v. State, 150 8.¥. (24)
247}, vhose coustructioa of the oriminal lav is controlling
la this 3tate, Judge Christian sald:

"ithe machins in question 1is one which al-
vays gives in exchangs for a aickel & package of
miaots, snd, in addition to the mints, a ausber
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of "slugs,® ia varying amounts from tvo to tvea-
ty, vith vhich a game may be played, there deing
sl elemsnt of chance ia the mnumber of siugs odb-
tained for s nic 8 the r to play a
Zme obtained in the above manner "property” or
s "thing of value" withia the meaning of owr

s sl radh oo wnealedhdbd i e ma a a smen Al emeid .
statute prohibiting the setting up of gamdbliug

devices and gambling? We think it is. It s a
matter of common ¥nowledge that the maintenance
of places, having no value in themselves, dut
vhich are used for amusemsnt only, are among the
u08t remunerative kiands of property, such as
miniature golf courses and other like means of
axusement, and aay thing that contridbutes to the
amusenent of the public is a thing of value.

* &8 1% (gnderseoring ours)

It vould follov from this then that the right to
Play the machine is "property” or "a thing of value,"” there-
fore, ons who deposits a coin snd receives only one play
fets value received ia the form of amusement, in like man-
%Wer, ss ons wvho pays a fee to play & game of miniature golf
or other gams of amusement. The seame reasoning applies %o
the "Shoot the Jap" machine mentioned ia your request, ia the
absence of proof that the player may obtaim somsething of
value in addition to the amusement in return for his coin
or that the machine is being used for purposes of gaming no
Prosecution vould lis under our statute.

In cases where the "pay off" device has deen dis-
tonnected, the rule sesms to be othervise.

® . . By the easy method of removing the
Pin, the machine bdecomes & gambling device Lf it
vas not oas before. Assumiag that the machine is
an innocent vender of merchandise, vhen the pin 1is
in place, and is & gambling machine when it 1is
removed, ve are of the opiaion that the trisl cours
should not bave issued the injunection. The edse
vith yhich the machine camr be converted from one
into the other, and the manifest difficully ageliast
vhish lay enforoement offiecers would have to son-
tend in determining the method of operation &t
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any partioular moment, msade it the duty of the
trisl court to deay the imjuaction.” Chambers v.
Bachtel, (Civ. C%. App., 5th Dist.) 55 Ped. (24)
851, oited with approval by the Court of Crimiaal
Appeals ia Broaddus v, State, supra.

Your question regarding & slot machine operated on
the premises of an incorporsted country elud vas ansvered ia
our Oplalon Fo. ©-318%, eopy of whick has beea furnished you.

You inquire as to the comntrolling principle in de-
ternining yhether a complaint for exhiditiag ¢ gemiag device
should be filed under Artiole 619, Penal Code, or one for
mowingly permitting & gaming device o remsin ia the pos-
session of or on the premises of the operator for gaming
purposes umder Artiele 630, Pensl Code. You will mote that
the statutes defins different offenses:

"Art. 619, !hoging or exhibitiag geming table .
. or bank, ete.

"If say person shall) directly, or as agent
or employe for another, or through any ageat or
agents, keep or exhibit for the purpose of gam-
iog, any poliicy game, any gaming tsble, dank,
vheel or device of any name or deseription vhat-
ever, or aany tadle, bank, vheel or device for ths
purpose of gaming vhich has no name, or say slot
mechine, say pigeon hole table, any jenny-lind
table, or table of any kind vhatsoever, regard.
leas of the name or vhether named or not, hs shall
be coufined im the pemitentiary mot less than two
nor more than four years regardless of whether
ary of the above meutioned games, tables, danks,
vheels, devices or slot machines are licensed dy
lay or not. Any such bamnk, table, vheel, machine
or device shall be cousidered as used for gaming,
if momey or anything of value 1s bet thereon.®

*Art, 630, Permitting devicd on premises
"Yf any person shall knovingly perait any

gaming parapheranalis, tsble, or device or equip-
wont of a gaming house, of any charscter vhatever
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o remsin ia his possession or oa premises uader
his control or of vhieh he i3 ovner and %o be
used for gaming purposes, he shall de imprisoa-
od in jail uot less than thirty days nor more
than oae year."

i In determining under whieh statute to file the pros-
ecution attornéy should be guided dy the fadts in each case,
As stated 1in 12 Tex. Jur,, Section 6, page 211;

"Different Offenses in Same Transaotion, -~
A siagle transaction may coastitute more than one
offense. For example, the same sct or transac-
tion may constitute & violation of tvo or mors
provisions of the ocode, . . « «

¥A person may be bheld o snsver for any of~
fense, great or small, vhich can de legelly carv-
ed ocus of the transaotion. The state has the
right to e¢lect which crime originating out of the
transaction it vill prosecute him for, The accused
has no choice in the majter, and may not ecomplain
if the evidence shows him to be guilty of the of-
feuse eharged, though it also shovs him to de
guilty of s higher or & lover obe, or one of &
4ifferent matwre. The state can carve dbut oace,
hovever, and vill not De permigtted to split or
divide up a singls act or transaction into divers
parts and punish each moiesy.'

Your Question regarding the Terrell Aviation, 1td.,
Teads as follovst '

"We have just ocutaide the City limits of
Terrell also, Terrell Aviation, Ltd., an airport
and school of imstruction for British Flight
Trainiag School No. 1, vhich is opesrated by a
1imited partnership of three private iadividuals,
The land is ownad the Counity, leased to0 the
partaership vhe {u turn sonstrusted & number of
buildings for iastrustioa, haugars, operations
tower, link training, supply, etc., dormitoriss
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for the Britiah flight cadets there, etc. The
Defense Plant Corporation has nov purchased from
the partnsrship the physical properties eonstruoy.-
ed on the field; she U. 8. Army furnishes the air-
plades, supply, medical detsclhment, fuel, ete.,
and a small contingent of arxy officers and men.
Nost of the mechanics and imstrustors oa the fleld
are members of the Enlisted Ressrve, by require-
meat of the goverument. The field also employs

& tumber of civilisn employees, bdoth mals and
femals. The school MV oRly treins British cadets,
but it cperates & caanteen Yhere all alike, sadets,
army regulars sod reserve, and civilian employees
congregate for food and 4rink. They are operating
& couple of marble games with the free game paAy-
off, I have advised that this canteen vhich is
operated by private resocurces is uno differeat from
any other place in the county and that the opera-
tion of the machines is illegal.”

Tuder these facts, ve do not delieve that this British
Flight Training 8chool would be exempt from the provisioas of
our statutex with respect to the operatioa of gaming devices. -
It does not appesar that exclusive jurisdiction over this land
has been granted to the United States Goverament, wor does it
Sppear that the "osnteen" 13 & Post Exchange opersted dy the
Talted States Army, subjeet $o military jurisdietion. This
SYpe of training schddl is suthorised by Seatioms 411 to W19,
inclusive, of Title 22, U.85.C.A,, snd popularly known as the

&s¢-lond Aet.” See 30 Opinions U. 8. Attorney Genersl

may 23, 1981). —

Your final question reeds as rou_o'u!

"Have you had ocscasion to have written on the
80 called ‘ecigarette machine,' vhich is operated
like a slot machine, except for the fact that it
18 not coin-operated, but has imsiesd a meter oOn
the side whish tadulates the numbder of pl‘{l nade;
oparator pays-off fover the sounter' vwith
eigarettes vheu player is successful im linfng
up soms brand of cigarettes on the three spisning
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vheels, and the player pays off over ths sounter
to operator asoording to the tadulation of the
plays on the meter, at & peany & play. ¢ Such a
machine is exempt from the provisions of Arg,
70472 for taxation purposes, I take 1it. We have
nede & case on one of these machines and 1ts ex-
hibition, play and pay-off. Is there any reason
or authoritg grcrohtiug & prosscution under Arti-
¢le 619 or 030, P.C. for sush exhiditiont"®

Ve think our statutes (Articles 619, 620, 622 and
630, 7.0.) are sufficiently droad to i{melude this type of
miohine., Ve are inclined %o oo With iud;; Loaney's dis-
seht ia the Nighsever case, B.¥. {2a) 327, and hold that
41l machinegs of this geosrsl eharscter are “umprofitadle for
any purpose other than for gambling,” and are gamdliag de-
vices per se and proof of their deing used for gambling i
A0t essential to a successful prosecution under our statutes;
hovever, inm viev of the confusion, if nmot confliet, im the
Teporved oases, the safer procedures would de o alio;o and
Prove that it hed Desn used for gambling., That is, that 1t
Pays off aver ths sounter.

-

In your sxcellent brief submitted vith your re-~
uest, you site several instances of confliet among the canes
44 the writer has found still others; however, & mors thor-
ough search of the suthorities brings us to the ecaclusion
that the couflicts are more apparent than resl,

Article 619 makes it & felony to exhibis for the
Parpose of gaming certain types of gaming paraphermslis anmd
Jrovides that such table, dank, wheel, machine or device
Shall be eonsidered as used for gaming, if money or saything
of value 1s bet thereon. Article 620 provides that Artiocla
619 13 fatended %to include sll games vhish im common lang-
Bige are said to be played, dealt, kept or exhibited. Arti-
Sla 621 1ists & numdsr of speaific games whish are to bde im-
Sluded iy pddition to the gaming paraphernalia enumersted ia
Artiele 619, Article 622 provides im part that it shall be
Sufficiens $0 prove that any game thereim mentioned vas )lazod,
1t or ozhibftcd, without proving that monesy or other arti-
of value vas von or lost thereon.

S Leabes - L
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An analysis of these statutes reveal that the Leg-
1slature intended to oondemn any ecuceivadle type of machine
vhich was or could D¢ used for gaming. Recogunizing that some
types of machines might have & useful purpose, the legisla-
ture provided in Article 619, "say such tadle, bank, vheel,
machine or device shall be considered as used for gaming, if
money or anything of velue 1s bet thereon." Realising too
that some machines or gamed 6ould de used oaly for gaming,
they provided 1ia Article 622, that, "It shall bde sufficieamt
té prove that any game meationed {(ia artisles 619, 620 and
621) was playsd, édealt or exhibited without proving that
money or other artiels of value vas von or lost therecn."”

In other vords, the games menticned in the statutes vere made
gening devices Per se and no proof of their being used for
ganing vas necessary. This last provision has caused some
¢onfusion regarding vhenh a geme is sondemmadble vithout proof
of 1ts being used for gaming. W¥We think the legislature intend-
¢4 $0 condemn those devices Or gaemss treditionally used for
ganing and vhich could be used for no othér purpose, supec-
1ally those games enumerated in Article 62), namely: Fero,
monte, vingt et un, rough et volr, roulette, A.B.C,, Chuck-
sluck, Kino and Rondo. Article 619 is more gensral and con-
demns all tsdbles, danks, vheels, machines or devieces of any
that may bdeused for gaming., 3ince the passage of this
statuse (1913) we have observed the invention of a multitude
of soin operated machines and deviess; scme are used for wo
Other purpose than for gsming, others may be used for gaminug
. DY a simple mechanfcal adjustment or by "betting oa the side,”
. 8nd stil) others are innocent venders of merehandise or asuse-
{ meat, Ws therefore suggest that in a prosecution under Artt-
i o0le 619 or 630 of the Penal Code for exhiditing or kmowimgly
E Peraitsing & machine of this type to remaia ia the possession
of or ou the premises under the coantrol of the defendaat,
thet proof of its Deing used for gaming be offered,

Yery truly yours
ATTORNEY GENERAL OF TEXAS

K. T. Bob Donahue
Assistang
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