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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Ronorabdble M, 7, Jones
County Auditor

Gaines Counsy
Seainols, Texas

Dear Sir: Opinion Fo. 0=641)
Ret Legality of purchesd and

sstablishment of \Caipnes
County Hosp

Your request for an eplaion om the

matter has bsen received by this deps ant, TOR
your lasts ¢oamunication, as follow
“In ‘ay, 194), undse of sB emsygen
health measurs, the Coaminsi t of Gaines

are the original minutes dat 10, 1943, pera-
graph 2 of shpe ahowipg that Seagraves hospital

' « aghi ; nately $2,500.00,
sur che ses ,\ reascdsling snd raconstruc-

snditure of not exceeding

' May 1), 1943 authorixing

- .006.90 for the pure
41 equipment Lfnstesd of

e ¥ prdvided; oopy of sontractk
{th Harry T, Davidson, ¥, D, and

i, D,} mimutes dated Uay 15, 194)

yhs transfer of $1,500,00 froa the

§ $2,000,00 from the Oenersl Yund to

3 Fund, and for the purchase of & duild-

{ng at\iht prioce of 8#4,000.00 (in addition to the

othay expenditure of #15.000.00); and statemant

of receipts and disburseaents of the Hospitel Tund

from day 13, 1943 to Deosmbsr 31, 1944, You will

note that minutes for all tranafers funds and

all expenditures for bullding and eq pasat are

not enclosed.

NGO COMMUNMICATION |8 TO BE CONSTRUED AU A DEFPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENEKRAL OR FIRST ASSISTANT
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"The Commissioners Court Jjudioially detarmined
that & grave emergency existed because of the re-
moval froam the county of the only hospit 1, and not
because of any catestrophe or epidemic. The ex-. -
psnditures on the Caines County Hospital exocesdpd
the limitations of the amounts appropriated and the
$500,00 limit for eaoh 31,000,000.00 assesnsed valua=-
Sion of property within said sounty. In view of the
above, no elsetions weres called in oonnection with
the sstadlighment of the hospital, and thers has
been no advertiwing for bids in o onnection with
any of the purchases or sipenditures,

*the Commissionsr's Cours is ourreasly eon-
sidering the investment of an sdditiona} amount of
from 312,000,00 to $15,000,00 for enlergement and
improvement of the property, with approximately
$9,000,00 to be trgneferrzed from the Permanent
Improvement Tund and the dalanse to be pald by
warrants of the County,

“The 417,600,00 disdburssment shown an the
attachad statement of receipta and disdursements
of ths Hospital Fund represents such items as pay
of nursss and other employees, and 1s in sddition
to amocun-s paid by the county for maintenance of
charity patlisnts. XNo oollections msde for the
sgoount Of the hosrital have dsaen paid to the
County Colleotor.

*In-ag-nuch as the lagality of the establish-
ment of the Gaines County Hospital has been question~
ed, I shall appreciate your opinion upon the legal-
ity of the following items:

"], Purchase and initial investments;
-

2. Transfers of fundsj
"3, Assassment of taxes for the bhospital

fund}
"4« Propossd expendisure for addition %o the

hospitalg
"g§., Reoessity of all money received by the

hospital deing aecounted for %o the Com~
missioners Cours and pald to the County
Colleotor,"

We ars also 1a reoeipt of the socoupanying dsta
Rentioned in your lstter,
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d¢ ars also in raecigt of ths supplementsl. request
for an opinion from L, P, Smallin, Acting County Audisor,
from whioh we quote as follows! #

»"(1) Is it possibls for us to zmake rayaont
for the sontesplated additiom So the hoapital, by
Sransferring monies from the Peprmanent Iaprovement
Tund for shis purposs,

*{2} May we transfer or use monies of other
funds fory the purposs of using the zamey for the
maintenanes or sddision %o the Rospital,

*{3) May we $ssue wurruntca if necessary,
for an eddision to the hospigal,

- The inquiries and &ata submitted ralse cersain
qusestions pertaining to the suthority of the commissioners?
court with yreferencs to (1) amsndment of the aounty dudget}
{2) estadiishasnt, operetica and mainteganos of s dounty :
hospital] (3) ereation of a dedt against the qo.nty; and

(4) transferring the sornetitusional funds of the gounty,

¥e shall disouss the genersl aspesets of the foregoding pro-
positions, and, insofar as jJuatified dy the fasts and in-
formmation lubm!ttcd, we shall answey the speoific questions
propounded .

(1)

Amsndments %0 the eounty dudget must de msde in com~
plienos with the provisions of Artiole 689a-11, Vernon's An-
notatsd Civil Statutes, which provides iz partt

"e « ¢« When She budges has deen finally ap-
proved by the Coamissioners® Cours, the budgss,
89 approved by ns Cours shall be #1102 with
the gﬁtt of the Couaty Cours, and taxes levied
only in scoordancs Sherewith, snd no expendisure
of she runds of the ocounty shall Shersaftar de
made exoepd in striet complianse with the dudget
a2 adopted by the Court, TYxesapt Adat eamergency
expenditures, in case of grave publie noecsnttz,
$0 meed unusual sad unforeséen ocondlsions whie
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oould not, by reasonadly 4iligent shought and’
sttension, have dean included in the originsl)
budgss, may from time to time Be authorixsd by

the Courts as azenédaenss $o the originel dudges.

In sll easss where sueh amendxsntas to the ori-
einal budget is sade, a copy of the order of

she Qourt ancnding the dudges shall be f£1led with
She Clerk of the County Cours, and attached %0 thae
budges originally sdopted.”™

This departaent has eonsistently held that wiw ther
s given sisuation is one which ¢an d¢ olassifisd as an caer~
gency under ths bdadget law, in order to suthorisze the comzig-
sioners' eourt $o0 amend the budged, is & gquestion of faes
pr inarily to e g:und ngan by she comminsionsre' sourt,
This ec{nﬁnt s further held (opinion Ko, 0-2315) that the
disoretion of the commissioners' sourt is not sdsolate muth-
ority $o expend acunty funds in ths sase of energensy, and is
final, only where the question {s dedatable or whaere the exis-
tence of an exergency is questionable, However, said oourt
has no authority to deteraine and declare that an emergency
existe and expand sounty funds tharefoy, whera ths faots
clearly show the oontrary., This departaesnt has alss oconsis~
tently held th >t a comaissioners’ court is not authorized to
expend eounty funds for purposer cutside ths scope of the legal
purpose for whioh the Sex was levind,

ority of the Commissioners’ Court to Estabe
Hajintelin and Opergse @& tLounty Hospitral,

The suthority of the Commlasionsra' Coury of Caines
County to estadlish a ecunsy hospital is found under Chapter §,
Title 71, Arxtiols L4786, V. A. C, 3,, whioh, in part, provideas

"The oozmissioners eourt of any ogounty shall
have powser %0 estadlish s county hoapitel and to
snlarge any existing n«;xm- for ths ears and
treataent of parscns suffering from sny illness,
diseass or injury, sud jeot $0 the provisions of
this ehapler,

In construing the forasgoing langusge, this depars-
meny held 4ia Opinion No, 0=4569 that unqualified general power
is eonferred upon the coamissionars' court %o essadlish and
%o enlarge hospisals for county purgonn. although bonds aze
not issusd or oontemplated as provided under other irsicles

of the T(tle,
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I
As to the suthority of the comniniom?l' sours
with reference %o ths assessmant, levying and colleotion of
taxes fory ths maintenanee and other necessary gxpensssg of a
eounty hospital, sub=divigion 3 of Article 4478, providas

thadt tha anmsmiastaAnansal anvutdb ahall! hawa She msrwmee FPa acmwas

to de assessed, lovied and collested, ~uch Ssxes upon the
real and parsonal proparty owned in the county as 1% shall
deen necessary to provide the funds for the maintenanee
thereof, and for sil other nesessary expenditures therefor."

_ With rsfersnce to the manney of disposition of funda
00llectad by the county hospital, Apt. 4485 provides!

*He (the superintendent) shall sollest and
receive all monays 4ue the hospital, keep an
agcurate acaoount of the same, rcpor‘ the sans
at the monthly meating of the board of managers,
and trazsnit the same to the county oollectoy

el Bl o b oom Moo odde s mlih o nmin o W [ I, Wi O
WA WNHML 904 GOFE 4L WEE DUV OSSR LUEs (L FR T30 ] L-¢
ours)

As %o the aethod of expending funds for the benefs of ths
county hospital, we refsr you %o the following lsnguage of
Artiole 4A8L1

"e ¢« ¢« The board shall esriify all bills anpd
aceounts, ineluding salaries and wagss, and transais

tham *m thes annml - slinnseas arnnvk. whn ahall neavida
Wi aR L A . Tl k. 4 W . el ] - S - o v -l

at _in LAS same aspne: gthe

3. Crestion of Debg Against ths Gounty.
Sestion 7, Article 11 of thae Conatistution of Texas,
fn pars, providesg

. ¢ « No dedt for any purpose shall ever bde
inourred 4in sny manner by any ality ory oonnt{ -
less provigion is made at the tizs of ereatin
the same, for levying and collesting a suffielent
tax %0 pay the interest Shereon and provide at
leas$d Swo par oent as & sinking fund, . . ."
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The foregoing rroviaion is 2 restriotion and linita-
tion, and 4% has deen held that whaen no authority 4xists to
lavy & tax to pay a dedt, no power ean sxist %o iAcur the
‘.b‘. (h“'al L Loptl, ‘ci.‘. AP’., 202 S. We 1039' affirm-
od 110 Tex, 179, 217, 3. ¥. 373,) W foint ou¥ that the
Serm "dedt™ as used fn tke adove consiitutional provisioa is
to be distinguished from obligations payabls from ourrent re-
venues, s Serm "debi", adove yaferred to, has bdeen dofined
"as coaprebending any pecuniary odligasion fnpo'cd by eontraes,
ex0epS such a3 15 at thedats of the agressaens, within the law-
ful sad reaschsble ¢onfeaplation of the parties, to de satise
fied ould of the ourrent revsaues for the year, Or out of soue
fund then withia the famsdiate ¢ontrol of ths ¢oumisaioners!
sours,” (11 Tex, Jur,, 8ee, 121, p, 670}, If st the time &
contreact is zade, it 1s ocontezplated that any pars of the
purchase price ig $0 be paid from taxes levied anéd sollected
for future years, the obiigation constitutes a "debdt™ within
the meaning of the eonstitusional prohibition,

The legialature har authorized countiss to sresasde
*debss™ within the asaning of the constitution by sushorizing
the issusnee of b and W and we sre unsdle
to rind any legal a6ans »y 6h = oommiaalnncrl' oourt a4y
obligate the tax revenues of the county for s future yeay

other than by somplying with tha statutory provisions as to
the issusnee of donds and/or time warrants.

T™he requireaents pertaining 1o oomﬁ:tiSive bidding
and sdvertising for ocontraels for pudlis works and as to the
issuancs of time warrants ars set forth in Artiols 2368e,

V. As @, 8. Dus to the great length of said Arsicle we ahsll
no% quots same herein in its entirety. Ssotion 2 of sald
Artiole sets forth the requirements ooneerning nlvnrtisinf
and eompetitive bidding for public works, We esll attention,
nowevse, %o the "proviso® of sald seesion, whish provides:

"e o o« Provided, that in ease of publie calan-
ity, where it begomes nescessary to a0t al onee %o
aprropriate monsy %0 relieve the necsssity of the
Oitlllﬂl. or tO preservs the propersy of sueh
eounty or oity, or in ease of unforeseen danasge %o
publie propsrty, mashinsry or equipments, this
pravision shall not applys « « "
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| In the eaes of Hoffnsn v. City of Mt. Pleasans,
89 8, 7, (24} 193, the cours, ia scastruing ths adeve quoted

| grovisiani Neld that a pudlic eslamity was not esseatial to

ring & sisuation within ths exesption. 1In connestion with
this mattey, ths ocourt said: ’

*"The word 'preserve’ and ‘prefect’, as applied
%o pubdlie health; sarry the idea of tiamely, sffiolientd
and offsesive astion which keeops istunthiand unim-
paired the tood health of She ¢itizeas ih advanoes
of ibs impairment, Thay sannet rsasonadly dq ¢on-
strusd as pertaining solely %o the improvement amd
repaly of healsh already ilapaired or 1a faxediate
peril decsuse of e pudlioe ocalemity.".

Thus, ia view of the forsgoing, a finding By the
compissioners® sourt that a aisuvatios cxlstol neseasitating

certain pudlie iamprovements {n order to kesp unimpaired she

bealsh of tha oitizens of the county would be suffiefend to

authorize the letting of contraots therefor withoud the san~
petitive bidding and notioes required in 8ec, 2 of Artiele

23“.0

¥e eall sttention, also, o See. 3 of sald set which
providest _

*When 1% shall Be ths intention of the Come
ajasionsrs! Court, or of the govarning dody, to
issue time wnrrnnin for the payment of all or any
gart of the propossd ecntraet, the nosies %o

tdders required undear Seotion 2 of this Act
shall »ecise that fass, sstting cut the zaxisua
amounts of the proposed time warraa$ indedtedness,
the zate of interest such time warrants are %o
bear, and the maximua maturity date thereof.”

Ssesion § of said Arsiols provides, ia parst

"Tha notice required in Sections 2 and 3
and \he right to pefersndum elesotion derined {n
Section 4, shsll not da spplisable S0 expendl- .
tures payabls out of surreas funds or dond funds,
a8 abovs &eserided, Ao $0 addislonal sxpendi-
sures by ocountiss unless ia exsens of Five
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Rundred Dollars {$500,00) for sash Ome iff{llion
Dellers {$1,000,000,00), or & pard thereo?, of
Sazabls propsridy in uﬂ oounsy, sceording %o
the lash approved Sax rollsg . . v

In the lattey provion of raid section wa find the
following "provise”; -

' *Frovided, shat in cuse of pudblie ealanidy
ssused by fire, flood, storm, or %o protess the
ublie health, or in sase of unforsssen dasmage
o publie yro?crty, saohinsrysor squipmens, the
Cammissisners' Court or the géverniaug dody may
f-sue sush time warrsals as 2¥e ndeebgiry %o
provide for the immediate yepaiy, rraservation op

rotdstion of publles property end the 1iyes enmd

salyh of the otfinens of sush sounsy er oity,
irragpecsivs of the limitations sonsasned in Whis
‘Seotion and 4ke resiricWons iamposed By Ssciicas
2, 3 and A hereef.”

. Thus, Lif the expealitures are ia exgess of $300,00
r:‘ u&'ﬂ,ﬁ_ 900,00 of tax vslnation of Shs oounty, She

a h«,ﬂquhd by the Ast nust de givea defere the connis-
slaonere’ sourd souid lagslly issue ¢ waryanis, unless the
faats undey ths parsieniar situation wers sueh Skats the com-
nissiopers’ ectrt would be justiried in askisg the required
finding of faed, whereby the adove quotad "proviso™ would de
applieadls, -
| Sestien 9, Article 8, Canstitution of Texas, preserides
the asxinua rate of taxes f0r the variocus soastSisusions) funds,
and 18 is well settled that the etmmissioners’ eour$ has no
powes to Sreasfer soney Lrom ome fund 0 snothey, or to expend,
o2 ana purpose, Sax soney yvaised ostensidly for anosher, 7This
depayiaany haw wristen many opinions dealing with the nabtey

of treanfey of funds, We aye enclosing eoplss of Opianicas

Hoa, 0601, O-A81) sad 0-559% whieh we balieve will be pertin-
wy %o your l.nqury as % She Sransfer of funds, :

~© fith vefereanss Vo yowr 2IN$SOI as %0 the legalisy

of dhe fnitial puredass or asquisitien of the sounty hospital
is Geines County, we note tha€® & par$ of the payment for the
Mespisal was Dy sedns of Lime varyssis, Ye sansncs pess upon
e legality of the iseuanss’ of Ahese Sims wayrants, for the
xiautes sibaisted 4o not 41aedose the Votal smount of the
Tarzrents 10 be {(sgued, and we are unablie %o Seteraine whathey
e fotal smomt of warrents issued Justifies $h¢ $ax rate
1"1&'2» thels lggnhuu Alse, we cannod deteyaine any faod
Westions as %0 < sald issuanse of Sims warranss Propeyly

e withia ady sxcapsion Ve those provisions of- Artviole 2)68a
Teaniring the giving of noticss, ete, in sonnestion with the
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issuance of time warrants, Xeither 40 we have & copy of the
warrants issued whereldy it would be possidle %o determine
whethaey sald warrants eonformed to ths order authoriz

their issuance or ware otherwiss legal, -

It s our opinion that the transfer of funds froam the
Jury and general funds wes mnauthorixed by law, for resasons
hereinbefore discussed, Ws shall aot astempt %4 pass upon
other traasfers mentioned i the sbsencs of the utes pertaine.

ing to sueh transfera,

It is our opinion that the oontizact of mle for the
hospital equipaent is not in ccnforaity with She astatutor
provisions pertaining %o She ereation of « 44D against the
sounty, We know of no oconstisutional oy statutory provision
antkorising She ereation of an obligstion sgainad the county
out o7 the revenues of fulurs years »y neans of vezdor's lien
noses, dearing s s¥ipulated rats of interssy,

AlVhough 1% appears thas soms of the transasdions
with yeferenocs %5 the puvehases for ths bansfit of the oounty
hospital were not ia pursushes of the statutory or sonstitution-
al aushorisy of ths commiasioners' eourt, we ars not in posses-
sion of snrfiolient faess %0 express an opinion ap to She legal
or squitable rights of the oounly or othey parties whioh might
bs iavolved with respset %o the pragent status of the affairs
of the sounty hospital of Gaines County, The proposition ia
broad wish many aspects, and 1% would dbs necessary for us %o
have all of ths fasts pertain to some speoific question
or queations arising in oconneesion with thls madter as it may
persain $o ths righ$s of the ecunty or othey parties, rather
than endeavor 3o disouss eash of tha ianumsradle pessidilities
fn eonneotion with suoh 2 bBroad and ganeral proposition, e
therefors 4eoline $o0 sxpress a general opinion answer %o
your inquiry es-to the legality of the purchase of the Caines
County Hospisal, es rslated to its present status and to the
rights of the county or Osher parties whiok may de involved,

Ag to your question pertain $0 the sontemplatsad
transfer of constitutional funds, wé delieve Shat our dissus-
sion hereinbefors given, together with the enclosed goples of
opiniong, will de applicadle % this inguiry.

#ith refarenes %0 your inquiry as to the lsvy of taxes
for the maintsnanes 0f %he hospital, we poins out shad under the
ovisions of Ars, 4478, a eouniy sommissionsrs' eour$ is author-
od 30 estadlish a hespital, and ia connection wish sald authoye
ity, the somnissionerst eour‘ ia e red, under sub-division )3,
ArS, L4768, %0 lavy Saxes for the ami-tenance of saze, Also we
int oud that all expenditures for said hospisal should de zads
sonforaity with the sounidy budget and sushorissd saendasnts
tSher ato, and all asoccuntss should be allowed By She scomissiomers’
00'?% in the seme mannay that other goocunts against the oeun
are allowed, _
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(Ars, A484) with referencs to sontemplated issusnes of
warranss for addition %o the hospital, the issuangs of tine
warrenss fer publie lapreveseats is governsd dy jhe provisions
of Art, 238a, Howevey, in the sdhyenge of necessary facts as
to the eontemplated maintenanse expenses anéd addisions s the
nospital referred to, insofay as such zainSenancs sxpense or
improvesenta may da related 30 or depandent upom the legaliny
of she origlnal sequisision of said hospisal, and LA view of
the faet that, for reasons hersfofors discussed, we are unabdle
S0 detaraine sll matters with rafarenoe $o the 1c¢nlity of the
original sequisitiaon of the hospital as relatsd %0 its presens
status, we likewise deoline S0 pasa upom your question as to
the levying of taxes for the purposs of maintaining sueh
hospita)l and for paying the 4ed% servies on the sontemplated
issusnese of tims warrants for an addition %o sueh Rospital,

- With refersnée $o0 your question pertain to the
"neseasity of all money received by the hospital de at~
sounted for to the Coamissioners' Court and paid to the
County Colleetor®, under the proviaions of Arsiocle Li83, the
supspiatendent of ths county hospital is required $o “golleas
and receive all moneys due %0 the hoapitel, keep an accurate
sosounts of the same, repors the pame at the moathly =meeding

the doard of sansgers, sud fransgait ths o _the :

E R

vvvvv

N - AGErscor Lo
Or he D M) 5L end LLBS, the
doard of manageys is rsquiref to make an annusl yYepors So
the commi-sioners' gourd, and said report shall have insor-
porated therein pr:zuz aseounts and records of the busisness
and opsyations of the hospital,

Dye 8o the limited facts and information subazitted
and 4dus to the droad aspects of sertain questions subaitted,
our answers %0 your variocus questions have dean oonrined
within the limisations of she availadle faots., We tigss,
howevsp, that the above and foregoing will be of some
assistance in ecnnection with the matters raised By your
inguiry, as well as the guestions subaitted dy the Aoting

Audisor,

145
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"

’.’
_ ¥e are returning herewith the regords subnitted by
2 you, We ays also sddressing s oopy of shis opiniox te the
3F Asting Auvditor of your eounty.

Yours very tyuly
AFTORNEY OEMZRAL F TEXAS

By :
3., Ay Bllis
Assistant

JAKjdds
Raslosures

APPROVED

QFINION \
COMMITTRE
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