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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL {J /

. -'j.,

Honorable George H. Sheppard L

Comptroller of lubliec Acoounts
Austin, Texas

Daar Sir:

matter, We jucte from your

which there are
tain techitdel

loung County and Parker County,
dre various foreclosure sales un-

0 property was purchaesed by the State
of Texhg frovided by law in sueh ceses, The
court coBtEf in these cases have not been paid,
Neither has the commission due me as attorney's
feaesn,

"The property is now subject to ressle by
the State ss the two years has elapsed from the
date of the original wele. This is true in some
instances. There ars some other cases in whioh
the two years will not expire until August of 1945.

NO COMMUMICATION I TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GINERAL OR FIRST ASSISTANY

A
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*"I am not now acting and will not sot in the
capacity for attorney for the State in the handling
of delinquent taxes in either county, I would
therefore appreciate it if you would advise me as
to the following questicnag

"1, Is the court costs and comaission due
the attorney in such cases payabdle immediately
after original foreelosure sale?

#2., Ir it 48 not able arfter the original
foreclosure ssle then when is it payable apd if
payable by whom should the payment be mads,

*3, Will I be entitled to collect the com-
missions in the event of reseale mads after the six
months period has expired beginning Jenvary 1, 1945.

"In other words I would like to know whether
or not in the event these properties are resold
aftsr the six months has expired during which I
have the time of winding up 21l suits and 1litiga-
tion, am I entitled to be paid the commission and
if 80 by whom is it to be paid.
Q....ﬂ
Also, among other items, you anclosed a oopy of
the unifora delinquent tax contreoct between Young County and
A. 7, Zellers, which, due to its great length, we shall not
quote herein,

Section 9, Article 73456, V. A, C, 5., in part,
provides:

»If the property be sold tc any texing unis
whioh is & party to the judgment under decree of
ocourt in said suit, the title to said property
shall be 14 in and held by the taxing unit
purchasing same for the use and benefit of itself
and al) other taxing units whioh are parties to
the suit and which have been adjudged in said
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suit to have tax lisna against such property, pro
rata and in proportion to the amount of the tax
liens in favor of said respective taxing units as
egtabl ished by the Judgment in seld suit, and ocosts
and expenses shall not be paysble until sale by
such texing unit so purchasing same, and such
property shall nct be sold by the taxing unit
purchasing same fcr less than the ad judged velue
thereof or the amonnt of the Judgments against
the property in esid suit, whichever is lower,
without the written consent of all taxing units
which in eaid Judgmant have been found %0 have
tex liena egainst suech propsrty; and when suoh
property 1s sold by the taxing unit purchasing
same, the prooesds thareof shall be received

by it for account of itself and all octher seid
taxing units sdjudged in seid suit to havec a

tax lien againat such property, and after

paying all ocosts and expenses, shall be distri-
buted amorg suoh taxing units pro rata &nd in
propertion to tne amount of their tax liens
sgainst such property as established in said
Judgments . . . o

*Provided that if sgale has not been asde bdYy
such purchessing taxing unit before six months
after the redemption period provided in Section
12 hereof has expired, it shall thereafter be
the duty of the Sheriff upon writtes rsquest
from any taxing unit who hes obtained & jJudg-
nent in seid suit, to sell said property at
public ocuteory to the higheet bidder for ocash
‘at the principal entrance of the ocourthousse
in the eounty wherein the land lles, after
glving notice of ssle in the manner now pre-
soribed for sale of real ectate under execution.
e s o « The Sheriff shall apply the proceeds
from such sale, firgt, to the payment of all
costs in said unit and all ococets and expenses
of sale and ressle and all sttorney's fees and
reasonable expenses taxed as costs by the Court
in said suit and shell distribute tho balanoe
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among the texing units partioipating in said original
judgment pro rata and in proportion to the amount of
their tax liene against such property as establiashed
in said Jjudgment.”

Artinle 7332, V. A, C, S., 4in part, provides:

L
e o & @

"In all cases, the coapsnsation of said Attor=-
ney shall be Tywo {$2,00) Dollars for the first
tract and One ($1,00) Dollar for eaoh additicmal
tract up to four {4), but said fee in no case to
exceed Five (*5.00) Dollsra, e« o 2"

Article 7333, V. A, C. S,, provides:

. #*In each oass such fees shall be taxed as
coste against the land to be 2014 under judgment
for taxes, and peid out of the proceeds of sale
of same after the taxes, penalty and interest due

- thereon are pald, and in no osse shall the State
or county bs liable therefor.” '

Article 7335, V., A. C, S,, provides:

"whenever the commissioners court of any ocounty
aftey Shirty days written notice to the county attor-
ney or district ettorney to file delinquent tax suits
and his faflure to é&o s0, shall deom it necessary or
expedicas, said oourt may eontract with any ocompetent
attorney to enforoe or essist in the enfarcexeat of
the sollection of any delingquent State and oounty:
taxes for a {cr cent on the taxes, peaalpy and in-
terest actuslly colleocted, and said gourt is further
authorized t0 pay for an abatraot of propertiy assess-~
od or unknown and unrendered from the taxes, interest
ahd penalsy %o be solleoted on such lenda, dut all
such peyment and expenses shall bs contingent upon
the colledtion of such taxes, penslty and interest,
It shall bde the duty of the county attorney, or of
the distriot attorney, where there is no county
attorney, to actively assist any person with whom
such oontract is made, by filing and pushing to a



- e,

Jonorable George i1, Therrard, Tage §

speedy conolusion all suits for collsction of de-
linquent taxes, under any contreot =wade as herelin
above speoified; provided that where any district
or county attorney shall fail or refuse to file

and prosecute svch suits in good faith, he shall
not be entitled to any fees tharefrom, but such
fees =hall nevartheleas bea e¢ollected 83 a part

of the costs of suit and epplied on the rayment of
the comrensation allowsd the attorney prosecuting
the syit, snd the attorney with whom such contract
has been made iz hereby fully empowered and author-
1zed to proceed in such suita without the joinder
and assistance of said county or distriet attorneys.™

In view of the faots subsitted, and after ocareful-
ly considering the pertinent statutory provisions and the
tzrms of the contrect submitted, you ore advised that the
costs and commissions referred to will not be payable until
the property is sold by the taxing ucit., <hen such property
is #2014 in the manner provided by lew, the Sheriff shall then
apply the proceeds rirst to the payment of eipenses, fees,
etc., whioh have been taxed as coste, to which various par-
ties may be entitled, and he shall distpidute thé bdalance
among the texing units pro rsta and in proportion to their
tax liens ageinst sald property. Wwith reference to the State
and County as taxing units, it is our opinior thet the pro-
portionate amount remaining to the credit of the State and
County after costs have been paid, should be paid to the
County Tax Assessor and Colleator, Uhean the deélinquent
tax attornay hag filed euit during the term of the contreet
and sedurvs a judgment on said sult in the trial court
within six months from the terminetion date of the contract,
we think that seid attorney hes established his interest in
the prooceeds of said judgment, and that et such time as the
taxing unit actuslly collects the money on sald judgment
seourdéd by the efforts of said attorney, he is entitled to
receive his pearcentage (104) of the mcney sctueslly collected,
less such amount, if any, that may have been aprlied on hie
compensetion in the form of feeas taxed as coats, under the
provisions of svtiole 7335, After the coats havs been paid
and the County and State’s pro rats amount of the money from
the judgment haw been received, such amount of comanission
as mmy he due to the delinquent tax attorney ashould be paid
to said attorney by the County Tax Assessor and Collector
and ahould be proapsrly acoounted for in the Tax agsessor
and Colleotor's monthly report.

-
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Trusting that the foregoing fully answers your
inquiry, we remain

Yours very truly

ATTORNEY GENERAL OF TZXAS

Assistant
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