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: OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

.Jonorabls Alton C. Arnuld
County Attorney
Jrazoria County
Angleton, Texas

Dear Sirs Opinion lio. O=6441
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nag been pre-
aalsailoners' court

I am wounderlng if jyou
to glve me tias assiastance

ratier large unit a#ith bracch unlits at
différent polants throughout tihne county. Cne
these branch libraries is located in Alvia,
Texas, an luncorporated town in Jrazorla County.
Conmiderable interest has beesa shown dy the
people of Alvin so unat the braach of the
libvrary located there aas becone one of the
aost laportant in the livrary organizatiou,

Up to tals tiue a aake-ghift bullding, waiech
i8 entirely ineadequate to houss thls ualt,

has been used for library purposes at Alvin,
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"Do the peneral powers granted the Commis-
sioners' Court by the statutes go so far as to
allow the Court to appropriate monsy froam the
County Funds for the construction of e branch
librery building when auch bullding is needed
in conpeetion with tne library service in an
incorporated town other than the County .seat?
Tane proposed bullding wlll cost ia the nelgh-
borhood of two or three thousand dollars,

i
%
¢

*If the Court has the aubhorildly to oounsitruet
such a dbulldinz from County Funds, is there e
liait ia the anount of money that amay be sxpendsd
upon such e dulilding?

"I would also like to kXzow whether or not the
appropriations may be made from tie Ad valorem
Fund or froa some Qiher gounty fund,*

Article 1677, Vernon's Annotated ZLlvil sStatutes,
provides as f{ollowa;

"The commlssioners court of any coualy nay
sstablish, ~aintaln, and opasrate within tholr
respective countles, county freze librarles in
the maansr and with the functions presoribed
in this citle, The sald court siasll alsd uave
the powsr and authority to estudblisa in co-0)-
eration with another county or counties a jolnt
free county lidrary Jor the Venszfit of the
go=-operative countiva.”

Art, 1678 of =sald statutes i3 as follows:

"The sommlssloners' court of any county aay
establish county fres libraries for that part
of such county lying outslde of the incorporated
elties and towns already zeintalning free publie
librariss and for suen additionel partes of such
countles as may slect to becoms & pard of or Lo
participaie in suoch county fres library syatex.
on tuelr own initiative, or when petitionsd to
do 80 by a majority of the voters of that part
of the ocounty Lo ve affecisd, said court shall
proceed to astablish and provide for the malin~
tenance of auoh library sceording %o toe furtuer
provisions of this title, The county lidrerxy
sn2ll be located at the county seat in the court
house, unless ore sultable gquarters are avalle
able.”
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Art. 1635 of said statutes is as follows:

*The librarian shall endsavor to give an equal
and complete service to all parts of the oounty
througih braneh libraries and deposit stations in
8ohools and other locatlions where suitable quarters
may be obtained, thus distributing printed mattsr,
books, and other educational matter as quickly as
ciroumstances will permit. The county librarian
shall have the power Lo make rules and regulations
for the eounty fres library, to establiah branohes
and stations throughout the ocounty, to deteraine
the number and kind of employees of such library,
and, with the approvsl of the commissionsers' ocours,
to appolint and dismiss such employees, The county
librarian shall, subjJeo! to the general rules
adopted by the commissloners' court, bulld up and
nanage according to accepted rules of library awan-
agement, 2 library for the pecpls of the county
and shall determine what books and other library
equipment B2all be purchased,™

Art. 1687 of =eid statutes ims in part as follows;

"The county library shall be under the gensral
supervislon of the comaissioners oourt,”

Art., 5, Seo, 18, of the Constltution of Texaa, provides
in part as follows:

", « The county commlasioners so c¢ihosen, wita
the county Jjudge, as presiding officer, suall gou-
pose the ocounty oommissiorners' gourt, whioh shall
exarolse such powers and Jurisdiotion over all
county buainess, as 18 ¢onferred by this Consti-
tution and the lawe of the stats, or as may here-
after be presoribed.”

The above guoted provision of the Constitution of Texas
aas buen construsd Lo mean that the oommisgsicners' oourt ie a
gourt of limited Juriasdiotion and has no authority except =zuch
as is sxpressaly or impliedly given under the Constitution and
the statutes, Blend v, Orr, 39 3., ¥, 558; xx Parte Thouaas,
2 3, W, (24} 270; ladison County v, Wallace, 15 3. W. {2d) 535,

Tnis rule is also atated in 1l Tex. Jur., eca, 37 and
38, pp 564,-566, as follows;



el 5 L e

4
%
ki
4
»
4
g
&
g
T2
»E

Hon. Alton ¢, Arnold, page &

*Commissioners' ocourts are oourts of limited
Jurisdiation, in thet their authority extends
only to matters pertaining to the general welfare
of their respective ocounties and that their powers
are only those expressly or lapliedly conferred
upon theam by law, = that ia, by the conatitution
and statutes of the stata,

*The Jurlsdiction of comamissioners' courts ls
1imited to striotly 'county busineas,! end the
legislature has no suthority to enlarge their
powers or Jurisdiotion, Any atteapt to confer
upon the court jurisdlotion of a matter whioh is
not ‘oounty business' is vold., However, the ocounty
ccamliassioners' ocourt is the active governing body
of the couabty, with a Jurisdiction that touches
in some respect aluost every feature of the oounty's
business, and the court has full and gepersl sharge
of the business affairs of the county. The power
of the court extends only %o such business as 1ia
entrusted to 1t by the coanstitution or by the
legisleture; and the legislature may, if it
chooses, coaalt a matter of ecounty business to
some agency other than the oommiasiouera' oourt,
The term 'county buslnesa' should bas given a
broad and lideral conatruction so as not to
defend the ;urposes of the law, And it 1la
neld that the coamliaslionuers' courts have inm-
plied suthority to do what may be necessary in
the exercise of Lhe dutles or powers couferred

- upen them,"

Art., 2351 of V. A. C. 8, provides in part as follows:

miaoh Coumiassioners' Court shallt

"l L I}

7, ¥rovide and Xeep in repair oourthouses,
Jaile ond all neceasary public bulldinges.”

Thers oan be no question but that, under the authority
of the above quoted statutes, (Arts. 1677, 1678, 1685 and
1687) the commissioners! court ocan cltabliah a county free
library at the county seat in the courthouse, unlsss aore
sultable quarters are avallable, It is also olear that the
county librarien, undor the genaral supervision of the cou-
alsaloners' court, is authorized to sstablish branches and
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statiocs of sald lidrary throughout the county. 1% is pro-
vided in Art, 1685 that such dbraneh libraries and stetiona
ars to Y& established in schoolas and otrter locations whare
suitable guarters may be obtained, whioh, in our opinian:
would inelude dulldinge constructed by tae commlssioners
¢ourt for such purpose, if the gonstruotion of such dulld-
icg became pedessary, es a bulldlang constructed for a Lranoh
librery is suoh publlie dullding as is referred to in the
above quotation from Art. 2351 and euch as comes within the
generally aceepted definitions of "pudblioe bulldinga”, ss
set out 1in 34 Tex, Jur., 3e¢. 2, p 2!

*tpablic bulldings' is a tarm ordinarily
used to designate such struoturesas the capltol
in the capitol grounds at Austin, including the
sexacutive nansion, the various stata asayluas,
college or university buildings eregtsd by the
5%ats, courthouses and Jalls and other bullddnss
neld for public use by any depart.ient or brazch
of yovernmnent, state, ecounty or munieclpal. But
the words may bave a bdroader Oor narrower weaning]
the statule to be construed and the factias of the
partloular case will be examined ln order to de-
termine whether a partioular buildiag is a publle
one in the eirsumstances prusanted,”

3% Tex. Jur,, Ssoe, 8, p 7 furtier defines & pudlic
bullding as follows:

*The tarms 'public duiiding' and *fpublio
grounds,' within the wmeaning of these peral
ststutes have already been defined {Lec. 2).
3ut according 4o the atatute, "The speocifie
snuneration, . . shall not exoluds other
bulldings not named, properly coming witidn
the meaning and desoription of a publio dullde
ing.' The bulldings naned ~ ag, for example,
county Jeils - are in terms desiznated 'pudlio
buildings.' And any other bullding would ssem
to come within thilas definltion provided 1t ia
properly shown that it {s owned or conirolled
and beld by publloe authoritiss for publio use.”
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There is no questlion but that a branch library dbulld-
ing is a "pudblic dullding" under seald atatutes and rules,
therefore, the only question 1s whether or no% Lt is & "secss-
sary® pubiic dbullding., A "necessary publioc building” ia one
that is emsentisl for the pertiocular purpose involved, whiol,
in this instance, would be for the purpose of a branch of &
ocounty fres library, If the ecumisaionera'’ court is of the
opinion that e bailding for the brench library referred to is
"necessary® under these rules, then it is oSur opinion that it
has the power to constract suob building.

Art, 8, Seo, 9§ of the Constitution of Texss, is s&s
follows)

"The State tax oo property exclusive of
the tax negessary % pay the publio dedbt, and
of the taxea provided for the beasfit of the
rublioc free sohools, shall never exceed thirty-
rive cents on the ons hundred dollera veluationy
and no coundy, city or town shall levy more than
twenty-trive cents for sity or gounty purposes,
and not exceeding fifteen cents for roads and
bridges, and not excesding rifteen cents to pay
Jurors, on the one hundred dollars valustion,
except for the payment of debts inourred prior
to the adoption of the emendment Jepteadber R25th,
1883; and for %the erectios of publle bulldings,
streets, sewers, weter works end othey persan-
ent improvements, not to exceed twsnty-five
cents on the one hundred dollars valuation, in
any one year, and exocept sa is in this Consti-
tution otherwine providsdl and the Legislature
mey also authorize an asdditional annual ad
valorea tax t0 be levied and oovlleoted for the
further amintenance of the publie roads; proe-
vided, thet a majority of the gualiried property
tax~paying voters of the oounty voting et an
election to be hald fOr that purpose shall vote
such tax, not %o exceed fifteen centa on the one
hundred dollars valuetion of the property aubject
to taxation in sueh oounty, And the Leglslature
may pess local laws for the saintenance of the
punlio roads eand highwaye, without the losal
notice required for apeaisl or loeal lawa.”
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Art, 2352,'7. Ae Co 3., 12 np follows;

»5ald court shall have the power to levy
and colleot a tax for ocounty purposes, not to
exceed twenty-five cents on the one hundred
dollars vsluation, and a tax not to sxoesd
fiftesn centa on the one hundred dollars valu-
atlon to supplement the Jjury fund of the sounty,
and not to exoceed fifteen cents for roads and
bridges on the one hundred dollars veluation,
except for the payment of debts lnourred prilor
to the adoption of the amendment of the Coansti-~
tution, 3epteaber 25, A, D. 1883, end for the
ereation of pudlic buildings, sireets, sewers,
water works and other permanent laprovemsnts,
not to exceed twenty-five geants on the one
hundred dollars valuation in eny one year, and
except as in the Constifution otherwise providsd.
They may levy an additional tax for roed pur-
poses not to exceed fifteen cents on the bne
hundred dollar valuation of the property
subject to taxation, under the limitatlons and
in the manner provided for in Article 3, See, 9,
of the Constitutiorn and in pursusnce Of the
laws relating theresto.*

The last above guoted provisions of tie Conatitution
of Texas and of the statute referred to authorize the (Comais=
sionera' Court to levy taxes for the ereotion of public build-
iags, streets, sewers, water works, and other permanent i
srovements not to excesd twenly-five acents on the one oundred
dollars valuatlon, the fund oreated thereby being generslly
referred to as the Permanent Improvement ¥und, You are
advised, therefors, that if the ocoamissioners' gourt is of
the opinlon & bullding should be corstructed for the branch
library referred to, 1t has the power to lavy a tax as &
part of the Permanent Improvement Fund in order to secure
funds with which $0 do 30, said levy to be a part of the
twenty~rive cents on the one hundred dollars valuation au-
thorized by Art, 8, Seo, 9 of the Constitution and Art, 2352
of the Civil tatutesa; or, if there should be on hand any
funds in said Parmanent Improveamsnt Pund that have been levied
and oollected without nhaving been specified for any perticular
permanent improvement, then the commiassioners' oourt has the
authority to use suoch funds in the construction of such bulld-
ing. Sueh buillding cannot be paid for froa sny ocounty funds
Other than the Percanent Improvement Fund, and the amount that
can be 80 used is within the disoretion of the commiasioners!
court, The right to conatruct such building, however, is
further limited by the provisions of the county budget law
es follows:
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Art. 68%a-9, Y, A, C, s.,lrrovidcs for the making of
the county budget, and Art, 689a-ll provides that no expendi-
tures of the funds of the county shall thereafter bda aade
sxcept in striot eocmpliance with the budget as adopted by the
gourt, It is further provided that easrgenoy expenditures,

in gase of grave jublic necesalitly, to meét unupual and unfore-
seen conditions which could anot, by reasonably dlligent thought
and attention, have been included in the origlnal budget aay
froa tlme t0 time be authorized dy thne ocourt as amsndnents

to the original budget. Therefors, it Lis our opinion thas,
aven 1f there are funds on hand 1o the Permanent Improveaent
fund which vould %o used to construcd sush bullding under the
rules of law hereinabove referred to, suoch funde cannot now

be used for tne construction of said Hullding, unless same
were included in the county bdudget, 3r thera now exiasts

the zrave publie secessity abdove defined, muthorizing the
ocounty budgst to be amended so as to inolude fands for said
bullding, whioh 1a for the determination of the coumissioners!
aourt, In the event 1t beconws necessary to levy e tax for
thie purpese of constructlag sald bulldliag, 2ald 1tea siould

ve included in tae gouaty buldgetb,

We trust that thls satisfsotorily answers yadr ine
q_uiry »

APEEOVED MAY 18[)1945 Yours very truly,
ATIOALY GaRoHAL OF ThIAsd

ATTORVEY QENERAL OF THXAS N ﬁwx‘i’*
Jadt Ly Jag. ¥, Jassett

Asaistant
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