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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

lionorable Lee Curtis
County Attorney
Bell County

Belton, Texas

Desr Sirs ¢pinion Lo LO~64

Re: \hether
are rﬂquirod 10 pay
filing i recording

certificate
Your letter of a 453 requesting the opine
ion of this departaent ntters mentioned

"Phe Cpdatx Clerk 1l County has anked
for an opdnion INterpreving\artiole 193%-A of
Vernon! ‘»,o-=te~ L Statutes, Quite
& numbr pf & : : e taken the peosition
that ires the County Clerk to
file delayed birth certificate

%
B
' 2]
-
[ ]
=)
[ 2
§ g

, . \ for the kx-Serviceman or

heirs-at- w40 phtein & certified oopy of

birth d¢rtiliodte in connection with the
g/0lain relating to Military

havp advised the County Clerk that in
dy opifion’ Article 1939-A requires only tuat
a_ebriifled sopy of the birth certiffoate be

; ¢ for filing and recordicg the delayed
pirth certificate. It eppears Lo me froa bhoth
the title and body of the Act of the Leglslature
that it was intended that the exeamption from fees
should apply only Lo certificates and certified
coples of inatruments, :ilowever, since the
question hes been ralsed several times by
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nx-Servicemen and probsdly will be insisted
upon frequently in the future, both the County
Clexrk and I will appreciate very much your
opinion about the amatter.”

We have ocarefully coneidered your guestion esnd have
gonoluded that you heve ocorrectly conatrued the statute, the
pertinent part of which is included is Seotion 1 thereos,
whioh providest .

*That from and after the effeetive date of
this Aot, all County Clerks, Distriet Clerks, and
other officials in this Stete who ere required to
issus eny form of certificats oOr any copy or aopies
of instruments necessary es proof to estadlish any
elaim or claims of any ex-ssrvicemen of the federal
government, or sany ex-~members of the Auxiliaries
to the armed foroes of the United States Government
shall issue suoh cerxrtifioate, and likewiss ocertifled
ooples of any instruxest necessary to prove any faots
or establish any claim of such ex-~serviee men or suech
ex~-menbers of the Auxiliaries, free of sny charge,
end shall inelude the esteblishing of compensation
atatus, and any other negeasary fact 0 be established
to aid and assist such ex~-service msn and sx-menbers
of the Auxiliaries in coapleting the record of sueh
service when necessary or reguired in the eatablish-
ment o0f olaims and neceesary servios status, in
elther World war I, the Spaniah-Amsrican wWar, world
VWar II, or any other active servios, whers such ser-
vice was rendered, snd where the psraon would on
proper proof, be entitled to sompensation, insurance,
or say other form of adjusted settlement for ser-
vioce rendered to the United States Goveramsnt by
such ex-service men or ex-members of the Auxiliaries.
The County Clerk, Distriet Clerk, Or other officlals
issuing sueh certifiocates or certified coples of
instruzents, shall not be liable for any settle-
ment for sny such reduotion, and the ssae shall not
be counted ss fees collcets& and chargeable te suoh
office, and shall form no part of the maximum fees
of suoh affies, All of the provisions of Seotion 1
hereof, shall inure to the heirs at law of suoch ex-
sarviee men and ex-membsrs of the Auxiliaries, where
the proof ia hecessary o establish the clainm emsn-
ating through or under such ex-sergice msn or
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sx-neaders of the Auxiliaries,”

Rule 51a of Artiele 4477, Vernoan's Annotated Civil
statutes as anended Dy Acts of 15#3. provides that any citi-
zen of thias State wishing to file the record of aany birth or
death certificate, not previously registered, may make ap-
plicetion to the Frobate Court in the county where the birtn
or deets occurred on the adopted form of birth or death
osrtificate; or suoch citizen wisting to file the record of
apry birth or death that coourred outiaide the sState of Texas,
not previocusly registered, may make application tc the Frobate
Court in the eounty where he resides on the proper sdopted
form of birth or death cortificats, Sueh &n applicant is
required st the tims he files his application %0 pay s fes

of One dollar, "fifty cents (50¢) 0f which shall be retained
by the Clerk of ths County Court for recording eanid bdbirth or
death oertificate.” Provision is also made for the colleo-~
tion of other fees under dertain conditions where the County
Judge is reguired to "order a trial of the issue as to the
applicant's birth." AaAnother provision of said Rule is:

"Certified ocoplos of eaild bBirth or dessh
csrtificate shall be issued by either the Qounty
Clerk or the Stase degistrar and fee for said
gersified vopy sbhall bs fifty eents (504).%

_ Ye here 4ireot your attention to Artliele 102, Fenal
" Code, and especially %o that part which reads as To st

*Any oounty officer or any distriet atstorney
to whom fess or costs are allowed by law whe shall
fall to cha up the feses or costs that may be
dus under existing laws, or who shall remit
fes that may be due uanlder the laws, or who shall
fell to0 make the report required by law , « « »
shell be fined not less than twenty-~five nor sore
than five hundred dollars. XZach aet forblidden hy
this srtiole 1is & separate offense."

The oounty officera of Bell County sre gompensated
on & salary basis, USection 5 of Artiocle 3%12e, Vernon's
Annotated Civil Statutes, spplicable to sald eounty, among
othex things provides:
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"It stall be the duty of all offlocers to
oharge sad oollect in the manner suthorized by
law all fees and commissions which are permitted
by law to be &aseassd and collected for all offi-
olal service performed by them, A8 and when such
Teep are collected tLhey shell be deposited in the
Uffiocers' Umlary Furd, or funds provided in this
Act., In overt the Commissioners' Court findstihet
the failure to collecot &ny fee Or ocoumission wag
due t0 neglect on the part of the offioer charged
with She rumponsibility of collectiing ssas, the
acount of such fee or ocommission shell be deducted
from the sslary of such offiger.”

article 193%e2 18 &8n exception to the aandatory pro-
visions of artiole 102 of tne Fenal Cods snd Seetion 5 of
Article 191l2e, whioh are general laws, reguiriusg the oounty
glork and ell other county officers to charge s&ll fees and
conniasiocs whioh sre permitted by law 40 Ve assessed and
oolleoted for all official servige performed by them.

It is an estadliahed rule oOf construction that a -
statute whioch oconstitutes an exseption tov & general law will
be atrigtly construsd and not extended beyond its plain terus
by judicial conatruetion., Haumberger v. aAllen 101 Tex., 352,
107 8. W. 5263 ¥eCulstion v, Fenet (Civ, ﬁff'} 144 He & 11553
8iaon v. ¥iddleton ‘01'0 App.} il2 5. W. .

An examination of Chapter 166, Aota of the 4L8th Legis-
lature, p, 267, (Art, 1939s) including its title, dody and
emergency eleause, shows thet it was clearly the purposs of the
Legislature to 1latt the benefit of the Act ta She epussrated
oclasses of persons mentionsd therein, for the specifie purposes
stated, and only to the extent of ™any form of gertificate or
any copy or coples of instruments® or “oertiflied oopies thereof."
Therefore, we are foreed to conslude that those fess allowsd
the county clerk for recording a dirth or death gertifiocate or
any othey fee scoruing (o his offiae prelicinary t¢ such record-
ing 18 not within the terias of the exseption. However, the foo
of fifty cente allowed the county elerk for issulng & aertified
copy of & birth or dsath certifioate is clearly within the ex-
ception when issusd to any person who is & member of any of tbe
sounerated olasses specified in the Aot und for wuny of the
purposes centioned therelin.

Yours veyy struly,




