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OFFICE OF THE ATTORNEY GENERAL OF ‘-TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL
Honorable Jtansell Bryan
District Attormey
¥olennan County
“a00, Texas
Dear sir; Opinion Ro. O=§

Re! YWhether & esont war
and manpows 2R 18 such
an emsrgency a aldow & oity
of AAUQ00 or more Ighad{tants,

4, Forty-nimth Legls-
work more than the
JoUI'8. ) :

Your reques on the above question
has been received, . '

»On Maxoh\23, 194%, N
fective affentinx the CAty pr ¥Waco in ay district.
- : 3111 3h 1s an amendment to <
#Anal/Code of Texas, provides,
- 11 Ae unlawful for any City
40,00 Hiabltants to require or per=
iremen or policemen to wOork more
s yor calendar day or more than 98
3 oalendar week, and in no ‘event,
14 Jours in any two consecutive calen-
in Ahe discharge of their duties exoept
N fmergency which may arise where it may
becoms medessary to work more', )

wthe Bill further provides that 'if required
to work on any day whioh has been designated as
the day of the week that such memder of ssld de-
partment should not be required to be on duty, ad-
ditional ocompensation at the rate of tims and
one-half overtime computed upon the basis of thelr
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monthly salary shall be paid to them for suoch ad-
ditional time as they are required to work'.
Thereafter, the Bill places a penalty egainst any

- oty orﬁo{al or anyone in charge of the firs sta-
tion who violates any provisions of the law,

*what I would 1ike t0 know is whether or not
under Senate Bill 34 a City of 40,000 inhaditants
Oor more oan require or peramit its firemen and po-
licemen to work more than 12 hours {in any one cale
endar day, or more than 72 hours in aany ons calendar
week, or more than l44 hours in any twdo consecutive
calendar weeks if sald Clity pays its firemen and
policenen time and one-half for sald overtime, The
‘question 1s whether or not the present war and man-
power shortage is such an emergency as $0 allow a

- City of 40,000 or more inhabitants, under the Bill,
to work more than the required hours. -

 We further quote from your well prepared brief as
followst

T T T,

I

- -*the law is well settled that a City must =~ - <~ -
pay the time and one-half overtime and the require~ -
aent or permisaion of overtime work 1s an offense
exoept in case of emergency.

“the case of MoCulire vs., City of Dallas, 170
SW (2) 722, by ths Commission of Appeals, Syi. 2
and 3, states in part as follows: '

wiA careful consideration of the quoted seo~
tions of the statute leads to the conolusion that
overtimes work by a fireman is not in itself pro-
hivited, Thes prohidition is to the "requirement
or peraitting® of overtime work, A fireman who
performs overtime work either in an emergency or
otherwise under rejuirexent or iomlaaion by a
municipality is entitled to additional ocompensa~
tion at the rate of time and one~half overtime
computed upon the basis of their monthly salary,
which in this case is the minimum of %150 per
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month, To hold otherwise would nullify the lane
gu. 3o quoted whereby additional compensation is

allowed to firemen who are rsquired or permitted
to sork more than the hours and days provided in

‘the statute. The language shows beyond cuestion
that overtime work as such is not made illegal.

A aunioipality is penalized for the requirement
or permitting of overtine work eithsr in emergean-
oles or otherwise. The requirement or permission
of overtime work is made an oflense ag "f—r. nst the
o1ty oItiolal 1N GOATge of the r'ite 5 AT CHONL

eparvoent in

cases excep ol &L ORSTZendy.

"You will note from this that the only time
that a City can work its firemen and policemen
more than the 12, 72, or 144 hours, as set out in
the Bill, is in ocase Of an emergency. I deliove
that the present war is an emergency as is con-
teaplated in 3Jenate Bill 54,

®*The ocase of Leuer vs, kelntyre et al, 168
3y {(2) 188, Syl 3 and 4, holds in part as follows:

“'It requires no streteh of judiclal preroga-
tive to notice o extrems emergendy con-
Tronting this oountry, or the necessl E'y"‘si'or prompt
as weI% &3 drastic action by the exeoutive and
legislative branches to establish, mobilize, equip
and train all the armed forces necessary for both
defenslive and offensive operations agalnst those
lowers now engaged 1n a highly unified apd deter-
mipned effort to destroy our goverament and people.!

"] realize that the Leuer case ig an ipjuno-
tion sult against a local dralft board, dut I think
that the Court's holding that there is an extrems
emergsnay would settle the question that there is
an emergency at this time, It 1s, therefore, my
opinion that a Clty of 40,000 or more inhabltants
can require or permit its riremen and pollicexen to
work more than )12 hours per calendar day and more
than 72 hours per calspndar week and more than 144
hours in two consecutive calendar wesks due to the
fagt that there is an emergency existing and a man-

power shortage, but that the Clty must pay time and

one=-half overtime for all hours in excess of those
set out in the Bill."
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You are advised that 1n our opirion as to vwhether
an esergency exists depends on the fact aituation in ench par-
ticular city of more than 40,000 inhabitants. Corditions nay
be such in your City, resultl
shortage, or from some other cause as to constitute an ecer-
genoy, cuch as would make it {mpoasible to provide protection
to the lives and property of your citizens without working
the firemen and policemen overtime, In this evont the City
officials would have the authority to work the abow-nentioned
eaployees more than the 12, 72 or 144 hours, as set jut 1n
- the statute.

%e enclose a copy of Opinion No. 0-8050 of this de-

rartrept, as it involves practically the same guestion that
¥ou bave confronting you.

Very truly yours
ATTORMEY GENEZAL OF TEXAS

ng from the war and the manposer

B Faf & M

Fred C. Qhandler .
_ Asslstant
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