OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

-8 GROVER SELLERS
K ATTORNEY Q ENERAL

Bonorable George H. Sheppard
Coxptroller of Publie Asoounts
Austin, Texas

: Opinion Mo, 0-6500
Dear Sir: Re: Is Comptroller

d slepsed
¢ death of

Your request for ur uestion has
been submitted to this deps

a6 has ‘b«n regular-
ronl under the provi-
shall 4ie and proot
3 AL émtroncr uthin
- of uoh ‘doath by the affi-

or made arrengemsats thorcror. the
shall ismue & morsuary warramt fer em
1 'fuoo 03) Dollars,
pGt of the pensien fumd, in favor of the

T8 o legal repressntatives of the decessed
penslioner, or in favoer of the person or persoas
owning the accounts (proof of the existence amd ‘
Justice of such mccounts to be mmde $o said Compirol-
le¢r under ceth end in sueh form as he may require}}
for the porzou of payug the fuaersl oxpoun of
the deccased penaionsrs.’
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Hon. Geo. H. Sheppard, page 2

"] oall your attention to the provisions
of she adbove quoted statute,

"'and proof thereof shall de mede to the
Comptroller within forty days from the date of
) auo death. « o o !

“This department has oonstrued that es a
randatory provision and has held that any o0lainm
£f1led leter than forty days after the death of
the pensioner is barred by limitation. There are
e number of olaims now pending for the payment
of mortuary warrants where sueh limitation has
run, and the question has risen as to whether
this forty-day provision in the statute is
nandatory or directory.

*I shall, therefore, thank you to sdvise
whether this department ia authorized to issue
a warrant in payment of a mortuary claim where
the olaim was not presented until after forty

' days had slapsed from the time of the death of
the.pensfoner,”

Seoction 1 of House Bill No, 89, Chapter 16, page
26, Aots of the 38th legislature, Regular Seasion, 1923,
reads as follows:

*Sesetion 1. Vhenever any pensioner who has

been regularly placed upon the pension rolls under

the provisions of law relating thersto, shall dle
- and proof thereof shall de made to the sommisazioner

of pensions within forty days from the date of sueh

dee 'n:{ the affidavit of the dostor who attended

the pensioner during the last {llness, or the under-

taker who oconduoted the funeral, or made arrangements
! therefor, the commissionsr of pensions shall have :
; ' authority to approve and have issued By the Comptroller
| of ‘Publie Accounts a mortuary warrant for an smount not
L exseelding sixty-five ($65.00) dollars, payable out of

\ the pension fund, in favor of the heirs or legal rep-

o~
L

resentatives of the &ecenssd psnsionsyr, or in favor
6t the person or persons owhing the acesunts (proof

i ¢f the sxistence and Justias of sush aceounts to be

B #ade to mald ooymissioner unler cath and in sueh form
hs be may require} Yor the purpose of paylag the
funeial expssses of the deceassd pansieder., -In such
pasdéd where a warrant for the pensiog Tor the quarter
furing which the peasioner dled l:! on :issusd, the - . .

ems- 821l be returned to the commissioner of pension, :
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Hon., Geo. H. Bheppuard, peags 3

who shall mark the same ‘eancelled!, and file it
with the Comptroller of Publie Acsounts defore
the mortuary warrent hereis provided for shall
issue. Where suech warrant for the pensior has
pot bdeen issuved, the same shall not be issued, dut
the mortuary warrent herein provided for shell
taks the place therses.®

This statute (Artiele 6227 V.A.C.3.) wes smended
by the List lLegislature, Reguler Session, 1929, so as to
provide for a mortuary warrant not exceeding $100,00 fiastead
of §65.00, and substituted the somptroller for eommissioner
of pensions whensver it was used in the Aot. Article 6227
was again amended by Asts 1943, ASth leg., p. 187, oh. 108,
§ 3, whieh you have sorrestly quoted in your opinion request

: Eaoh of the three above statutes contained the
following provisions:

“Yhenever any pensioner who has been ro’(.uarly
placed upon the pension rolls under the provisions
of the law relating thereto, shall die and proof

;hg_ao:r shall de made to the . , . within forty days
rom the !niﬁ Eﬁ mo% !nf!, by the affidavit of the
doctor who attende ® pensioner durinz the last

1llness, or the undertaker who oonducted the funeral,
or made srrangements therefor."

The 192} aet provided that the proof should be made to the

sy of pe ¢ 8néd the 1929 amendment and the :
pressn w P ¢ Shat the preof shall be made to the
Qompsroller,

Your departaent has construed the underlined portioca
of Article 6227, supra, "as s mandatory provision and hes held
that any ¢laim filed later than forsy days after the death of
the pensioner is barred by limitation.* In the sase of
Burroughs et &l vs. Lyles, County Cheirmen, et a1, 181 38, ¥,
(24) 570, the Supreme Court of Texes seid:

~ ®This long-eontinued adxiaistrative construe-
tion is entitled to great weight, espesinlly in
view of the faot that the statuts war enendsd as
l1ate as 1943, sad the Iegislature, whick is pre-
A S
) RO ehanges 1x ihe langusge that we ndiocate
s _soatrary imteag,¥ -~ - - - o -
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Kon, Geo. N, Sheppard, pege 4

The Conmptrollexr's Department has oonstrued the
above portion of the Aot sinoe socxmetime in 1929, and the
Legislature is presumed to have been sawers of this inter-
pretation, when they amended Artiale 6227 in 194), and
nade no ehanges in the language that would indicate o
contrery intent. Ja faet s ocareful study of both the
1929 statute, exi the 1943 amendment thersto revesl that
the legislature 414 not 50 much as ehange ons werd in
:ho pertinent portior of the Act unédar eonsiderstion

oXe,

Article 6227, supre, is very elear and definite,
but if 1t 414 contain an amdiguity, we would have to look
t0 the departmental construetion of the statute. In ¥oCallum
vs., Associcted Retall Credit Men of Austin, &) 8., W. (24) 45,
the Commission of Appeals of Texas in en opinion sdopted by
the Supreme Court atated:

"The rule that a departmental ruling adhered
to through yesrs of sdministering of a statute will
be given weight, oniy epplies to stetutes of doubdtful
construction. Such a rule has no applieetion to a
statute, such as this, that {s not of doubtful con-
struetion or eppliestion. Ramsy v. Tod, 95 Tex. 6143
ses body of opinion, page 626, 69 S, W, 133, 136, 93
Am. %t. Rep. 875."

§9 C. 3. 1078 reads as follows:

--%4 gtatute speeifying & time within which &
_ shlie offiser §s to,:;rte:-.cn officinl aet g:fnrd-
: ng the rights and duties of others, and mede with o
i view to the proper, orderiy, end prompt esonduct of
dusiness, {5 ususlly direstory, unless the phraseology
of the statute, or the Aature of ths act to be per-
forned and the consequsnses of doing or faliling to do
' it at such time, iz such that the Qesignation of time
; : nzst Do ocnsidered a limitation oz the power of the
: offiesr, 80 & statute requiring a pudlie doldy, merely
for the orderly transsction of dusiness, to fix the
time for the parformanes of certain aots whish may ss
: effootually Do f0ne at any other time is ususlly ro-
‘ ardel as 4irestory. But such rule of eonstruotios
' bt $0.be appllied $6 $he aots of privage partle
t el 04 _J8W 36 B@ SONSErUed 6restes RO ROW Fight ¢
i ropedy, WS 35 dsnigned 3O regulste ons piresdy exist-
! Ink, 350 unfer aTaSUtes QOBIOXring Privilesges of pri-
¥ ‘ yate indivifuals for & sertsin period of time, suek
privileges Shnnot bs _sxersised after the lapss of the
pime sliowse;y - - o :
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Hon. Geo. K. Sheppard, page $

In view of the foregoing authorities, it is the
opinion of this department that the provisions of Artiale
6227 sre nandatory end thet the Comptroller of Putlie Ao-
oounts 1s not authorized to issus ¢ werrarnt in payment of
s mortuary cleim when the 4leim is Dot presented withia
the forty day pericd; hovever, we are merely pacaing upon
the ststute as it now existe, and there is no lew %0 pro-
hivit the present Legislature from amending the same,

Yory truly yours,
ATTORNREY GERERAL OF TXXAS

s ggczzww,}r

€. Iavis ,3'1' .
Assistant,
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