OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable John K. Winters, Executive Dirsator
Btate Department of I‘ublie Woltara
Austin 8§, Texas

Dear 5ir: Opinioan Wo, O-4# -
. Re: Authority G-lgpartmext of Fub-
' 1i¢c ‘#alrarc t0 éxpe )

strative purpoua
l!o. 89. 49th Legis-

vt the tatal sdminis-
568 111 ¥fnde out of State funds
Rder © ¢ blennium sheall never
A omt {8%) of the total amount
g{atence out of all funds mtc
she event that ihe ltemired ap-
deinistration require less
v y funds then thres per cent
]l smount expsnded for usitt- :

-ante out™e
thu mccui thauter exists, ané the 8
Bosxd of I*ub{ie ¥elfere Tinds and decuros in
' that sush necessity existe, then the
8tate rtment of Public Welfare 'ig authorizaa
t0 pay additional onpl.oyeu or pay siditionsal
. maintenanoce, « « ¢ o'

NO COMMUNICATION 15 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY G-E‘IZRAL OR FIRST ASSISTANT
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“Under this provision of the Aot, .the De~
partment of Publio Welfure expend for' a strative

ses, out of fitate Funds, up to three per cent
of the amount expanded for sssistance out of

m:. Gtate and Federal?

vIf you answey the Lirst Question in the ar-
nmﬂ.u, then,; what procedure should be followed

by the State Board of Public Welfare in invoking
provision or the law?

' *¥ould an entry in the minutes of the State
Board .of Public Welfars, setting foxth the feots
and tHat the necessity i'ar the use of the funds
g&:{:,ﬁh;‘? surficient to comply with this provision

o

ﬁ..'.ﬁ

o IR m A1) owcin was ohvs,tm hr the 45th “5“1‘““

"forth some two hundred and mworap{npm;

*. with a speocisl aton fol those
which e ted $1,500,000,00 *to the Btate rtaent of
Publie out ¢f the Ol4 A noe Fun r e¢ash
l.. 1968 and

mth of ths biennium
: 81. 1945, tor 014 age uuuwo yhents, and for
paent, supplies, travel, maintensnce, and ganttn- |
mua mcm&ry 4n-She udum of old age assistance,
‘the Btate's ;arum of the items listed adove®. This
1a) after suthorizing the Departusnt of public
‘Welfare to.acoept and use Federal funds for administrative ex-
u in edditicn to the Gtate funds appropriated, contains . .

uoduprovu on:

- *pProvided tnnt the ml um-muu 'L
_penaes et 41l kinds cut of State m&: for the
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.

uonuun shizll never excced 3% of the total emount
expended ror assistance ocut of al) funds, State end
Tedaral, In the event that the above totsl item-
ized appropriatiens for sdministration require less
paysent sut of State fumds than 3% of the totel
amount expended for assietance ocut of ell runds,
State and Yederal, and the necessity therefor .x-
1sts, end the State Board of Oontrol finds and de-
slares in writing that such necessity exists, then
the Stete Departmont of Fublic ¥alfare ig suthor-
4ged to hire additiona) employees or pay additionel
maintenance and misdellaneous expeases to the ex-
tent mtheﬂzu by the State Board of Control out
00,000.00 abeve appropriated for sach
g sa ot thn uns snd provided further that
in po event mtamu- shall ths total expenditures
*mumrm«czz::r‘%u% mt;nr o
‘ .
: quim gtite and Yederal., o
B r Rk o g 14 Lerger salaries
- than ﬂim ﬂ.m m " o zm-rug 8

ktm. pn&. tgg;:: hi:%n&a- Thus 11- is t:‘?nfh:: .:l:; #:gu-,

| m e aad Intely u&t.r:nc porma theres? to be
o for amumtzw purposes te 516 of the totedl State and

roamx cui.suuee paid that siminiasrative de-

" mands would v ueem;nz to ths smount of assistance o be
pasé whish ln tura on the tatal Federal allotments
%0 be ud ; the r.:ﬂmtm provided con-
f-rctt'u sxpengas tidn to those itemized
i6ed the | m uu r that purposs 414 not
m“c ﬁ the total axsiatance from both State and
. Yeleral scuavees. 9he EBoaxd of G 1 wae vesrted with the
. aathority to detarmine the mum: of ad8itionel $x.
trative oxpensge within the tal.omu uzewoa by the law,

pmim ruula £6r the expenditures &ucmoe
- obove, m:go;imtm authorized t:e tmﬁr t::‘aﬁ::uﬁc:n
Assis
of sertain State reovannes to the 01 0 800,00 pur

maintain thet £
e “Art. 7005s, Beo, Bl4), V-A.0.8, (1. B. Ho. S, Ob. 363,

month, Art.
Aots. Regular aeniaa. 48¢thn g., Pe 857},
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‘ The law you inguire sbout, H. B, Xo,. 89, Aste of

the Regular Session, 4Pth usillatm. emended Art, 7083a,
Sec. 2{4), V.i.C.5. ror the purpose of providing additicnal
funds, up to $2,200,000.00 per moath for the 0ld Aige Assis-
ence Fund for ibe remainder of the bliemnium onding August 31,
194%. Seotion 1 of this Act provides in s thet, "The
futids now on hand in, or hereatter deposi ea to the ¢redit

- of, the 018 Age ﬁnlutmcc Fand are heredy appropriated for

- the uzes and purposes preseribed by law, subject, however,
io the provisions of this Aot.,” The scme section includes

proviao slzmcst indenticel with that above Quoted froa the

' ocinl provision of the General Appropriations Eill, Cne

‘d Iferense ip thet the Board of Public Welfare is substituted
for the Board of Control in the matter of determining the
neosssity for additiona) edministretive expenditures. Sec. 2
of B. B. 89 provides thet "All lews in eonfllaet berewith are
htnby mpealeﬁ to the extont af such oanruet only.*

~ ' In pasaing w ¢ validisy of H, n. B9, 1t must
%& “read in. mcctloa wlth the Genersl Appropr éim for 018
- Age Asnistancs in 8o far an the latter is mutut Theres
with, One sist look to the former Yunagtment for the purposes .
mto whieh the emergensy appro aunhﬁy 'b;a&m::a. ﬁ:& o ,
mﬂmm uum; Anvoly r e :om on
| e e o st Mene cunsiuured wee

mMunt nunbered wﬂﬂ and 6-1389-1 moh %é&

' uthom tm u\mwntim centuntd in H, B, 89
. m not 4n the usual form we pee no.legal objedtion to it.
It is our opinion thas it 49« 2ot offend Sec. 6 of Art, 8
, - -of-our Coustitution requi ropriations to. be "apsgiric”.
v The definite sum of $2,200, 18 sppropriated and within
- .that sum & further limit is phu& upon the sdministrative
‘sxpanditures, Our eourts hive approved an appropriation of .
m sonoys deposited In the "state bighway fund“ though ne :
t was set thereon, Atkina v, State Hightwey mm..
Tor. Cov. App.).201 B. W, 226, BGes elso 38 Tex. Jur, Bhk. -
. Furthormors cur Buprens douﬂ hn nphtl.& sn ugprupruuun of -
-#R5,000.00 *for she p paying suy and sil necessary |
expenses in bringing ar expensss in progesuting e
SRS ~== 10 Do expanded Mr diruﬂca of the &ttomr .
Gonaral by and with the approval of the Gayeraor . « . :
- Torrell v. Sparks, 135 S Wo 519. We Bes DO M;tinotidn bo— .
tween the abave provialon requiring the spproval of the Gover-
nor end that under considereution which requirss the Hoerd of
Fablie Welfare to d¢termine the 1eceasity rax- certain wdmin-
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istrative cxpenditurea. It is ssid inp Sutherland, Stetutory
COnstructioa, (3ra Ba,) Vol. 1, Seo, 303 at p. 56, that,

*Incident to the separation of powers doc~
trine was the gorollary that the legislative power
oould not be exerclesed by any agency of the govern- .
mont gave the leglslature., The first modification
of the rule appesred In cases which held that the
authorizetion of the exeoutive or adminiastrative
egency to determine facts upon which s g¢onplete
legislative enactment was to go into opcr&tion LLT
not = delcgation of legislative power.”

See also State v. Zigmermen, (Wis.), 197 X. ¥%. 823.
un

¥e are cot/swere of the dooiaions ot Netionel Bis-
cuit eo. v. Stete, {(Sup.), 135 8. w, (24) & and State v.
Angelipos County, (coms. of Apps.)}, 150 8. ﬁ. lza; 379,
of which deolared the anpropriation it had under oonsidnration
as violating Art. 8, Sec. 6 of our Qonstitution. We think
these cases may be roadilr diatinguished from the one under
consideration. Keither of the condeusned eappropristions set
8 definite amount or even & meximum amount to be expended,
-and both were for a lonser poriod thnn tuo yuars.

k&mﬁﬁmamﬂk&ama“? .wﬂmﬁﬁﬁhﬁégﬁbf“ iru 5
‘to ouf conelusion end which wes rcferred to ¢ouor¢1§y in the
outaet. is the faot thet uny Feldarsl-State project is ndopted
by the stete at the expense of its own govereigaty, 4 sur- .
.rénder of Stats control in any degree makes the Statel's govern-
mentel ‘processes less certain. In the matter under considera-
tion, - approprietions to ¢ld age assistance are prebably
sot forth with ell the certainty whioh is practibable i en .

- effielent functioning of the progras is to be effected. It
is our view that our courts would go a long wey end have gone
a long way in susteining tiese joint projects that are now
considersd ao vital to cur welfarel See Friedman v, Aasricaa
Burety Co. J8up.}, 151 8. W. (24) 576.

' 1- concluded thet H. B. 89 makes & velld appro-
priation of 2,200,000.00 per month for the remainder of the
‘biennium for old age assistance snd that up to 3% of the totel
szount of Federal end Stete funds peid for essistance iz ap-
propriated out of seid funds for sduinistretvitu. expenses upon
& written finding by the Boarﬁ of Public Welfare that a neces-
sity therefor exists.
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%e think no specisl wording or form is required
for the sction of the Board of Public Welfere s0 long as it
declares the neceasity in writing according to the terms of
the stutute.

VYery truly yours )
ATTORNRY GENZRAL CF '!.‘ED.SA

By
(s} Zugene Alvis
‘ Assiatant
EAtnptls .
_ APPHOVED APRIL ;2, 1945 ‘ AFPROVED
.. ... . ._Grover Sellers : : Opinion.
e L wAttenuy ‘hmr&l or Texas : Cozaittes
' By BWB
chalzmqn
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