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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Fonorable A. C, *finborn
¢riminal District Attorney
farris County
Fouston 2, Texes

pear Sirs Opinion No. 0-6525
. : Re: ZEffect of House Bi L-. 211

lature, on no esid nt\comer=
ciel fTisherps Jd¢engss, and

by the Gover-
gter 11, Acts

: ection l of House Bill 683 Chapter 11,
atts of \the Fopty-sixth lemislature, appearinn as Article
934b~1 in\Ve -on's Annotated Penal Code. Said section read-
ing as follous: B

. -"Sge., 1o A 'nonresident comnmerclal fisher-
man' for the purpose of this Act is hereby defined
as follows: .

ntany person vho 1s a citizen of any other
state, or any person who has not continually been
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e bona fide resident of this state for a period
of time more then twelve {12) months, and who
takes, catches, or assists in teking or catching,
fish or shrimnp or oysters or any other edible
aquatic life from the tidal salt waters of this
State for pay or for the purpose of s ale, barter,
or exohange,'™

Anw -y _

Section 1 of House Bill No. 211, Acts of the Forty-
ninth Legislature, in smending the above guoted Artiocle reads

a8 follows: :

vSeotion 1. A 'Non resident Commercial Fisher-
man' for the purpose of this Act 1is hereby defined
as follows;

#tAny person who is a cltizen of any state,
or any person who has not continually been a bona
fide inhabitent of thls stete for a period of time
more thap twelve (12) months, the word person shsll
include partnerships, associations and ¢ orporations
who hzve not continually had a bona fide place of
business in thils state for a period of time more
than twelve (12) months, and who takes, assists in
taking or catching, fish or shrimp or oysters, or
eny other edible aquatic life from the tidel salt
waters of this state for pay or for t he purpose of
sals, barter or exchange.'" (Emphasis added)

A compsrison of the above sections discloses that
the amending legislation functions only to broaden the scope
0f those persons required to hold & nonresident commeroisl -
fisherman's licensa, This view is supported in that the Two
Bandred Dollar (5200,00) fee for such licenses remains un~

changed. :

Therefors, it is our opinion that House Bill No,
211, Acts of the Forty-ninth Iegislature dees not oancel sald
licenses and those fishermen operating thereunder may continue

until August 31, 1945, the normal date of expiration.

Jn determining your inquiry as to whether Section
4 of House Bill No, 211, Aets of the Forty-ninth Ieglslature,
tancels all prior licenses issuad on nonresident commerclal
fisherments boats, we call to your attention that prioxr to
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pessage of the above Act, the law contained no specific pro-
vision pertaining %o the licensing of nonresident cormercial
fishing boats, FEResident and nonresident commercial fisher-
men both recelving thelr bvoat licenses by virtue of Article
954a, Seotion 3, Subsection 7, V.A.P. Cos said subsection
reading ag follows: ,

S "Zish Boat License, for boats eguipped with
a motor of any kind or with sails, fee Three Dol-
lars (33)."

. Sections 2 and 4 of House Bill No. 211, Acts of
the Forty-ninth Legislature, have made specific provisions
for the licensing of nonresident commercial Tishing boats;
sald sections reading as follows:

. “Seo, 2, A ‘Nonresident Cormercial Fishing
Boat!'! for the purposes of this Ac¢t is hereby de-
fined as follows:

"tAny boat or vessel, which 1is reglstered in
any other State, or which bes not continually been
registered in this Sgate for a perlod of time more
than twelve (12) months, or which is not owned by
any person,- -partnership, essociati on of persons
or corporation which has hsd a bona fide place of
business in thls State for a period of time more
than twelve (12) months, and which is used for the
purpose of teking, or assisting in taking or catch-
ing, fish, shrimp, oysters or any other edibdle
aquatic life from the tidal salt waters of this
State for pay or for the purpose of sale barter
or exchange."

- "Seo. 4, Lioense ror‘Nonresident Commercial
Fishing Poat required; amount of fee, Beforé any
tNonresident Cormercial Fishing Roat'! shall he
used for the purpose of teking or assisting in
taking or catching, fish, shrimp, oysters or any
other edible aquatic life from the tidal salt
waters of this State for pay or for the purpose
of sale, barter or exchange, & llicense to be known
s '"Nonresident Commercial Fisning Fpat lLicense!?,
shell first be procured from the Game, Flsh and

" Oyster Conmission of Texas, or ome of its author-
ized agents, privileging them 80 to do.
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"The fee for a Nonresident Commercial Fishing
Boat License shall be Two Thousend Five Hundred
{ 52500,00) Dollars,™

For a oconsideration of the constitutionality of
the ebove sections of House Bill No, 211, Aots of the Forty-
pinth Legislature, we guote rrom the following suthorities:

Volune 11, Section 34, Ruling Case law, page 1046,
reading, in part, as follows:

ngy reason of the fact that title to fish
and gems within the bounderies of a state is vest-
ed in the people of the state in their sovereign
capacity, the legisleture s greater power over
such preoperty than it has over elpost any other
comnodlty, and in order to nreserve such property
to the people of the state, the Inwnaking assem-
- bly may enact that only citizens of the state shall

take fish Irom the weters within its jurilsdiction

", ¢ + Likewlse, the state, having power to
exclude nopresidents from fishing In the state,
nay grant them the privilege upon condltions dif- .
ferent from those it imposes on 1ts residents au,
for example requiring a larger boat license fee,"
(Emphasis added)

On this roint see Mccready v. Va., 94 U. S. Reports
395; Greer v. Conn., 181 U. 5. Reports 519 People v. Setun-
sky, 126 N. ¥, 844, 161 Mich. 624.

Bearing in mind thet the state through its sovereign
fovers may corstitutionally exclude nonresidents altagether

from its territorisl waters, we invite your attention to Vol-

e 33, Section 21 of American.JurisPrudence, page 342, read--
ing, in part, as follows:

vSec, 21. The constitutional inhibition as
to impairment of .the obligation of contracts dees
not extend to licenses. A license itself is not
a contract between the sovereignty and the licensee,
and is not property in 'eny constitutional sense.
It does not oonfer a vested, permanent or absolute
right, but only a personal privilego to be exer-
cised under existing restrictions and such as may
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thereafter be reasonably imposed. Free latitude

i1s reserved by the povernmental authority to ime
pose new or additional burdens on the licensee or
to revoke the license, }oreover, this is the pen-
eral rule notwithsvandine the expenditure of money
by a licensee in Toliance upon the licenue. « o a"
{Znphasis added)

.0n this point see Siate ex rei Ohshan & Sons Co.,
Inc., Vv, Starkweather, 7 N. W. 24 747, Olson et al., v. State
Conservation Cormission, 293 N, W. 262, 235 wWis. 473,

Thus it 1s seen that the state, after choosing to
grant licenses to nonresidents, may impose new or additional
burdens upon these licensces, or may revoke said licenses
sltogether, without abridging the obligations of a contract,

This belng true, Article 4, Seotion 2, of the TFed-
eral Constitution, entitled the "Privileges and Immunities™
clause, is the remaining factor to be met in our determina-
tion of the effect of House Bill No. 211, Acts of the Forty-
ninth Legislature, as pertains ¢o nonresident commercial
fishermen's boat liconses., In this connection, we direct
your attention to St¢ate v. Ashman, 135 S, V. 3253 123 Tenn.
654, a case which contains a good statement of the majority
rule in the United S¢ates. Said statement reads as follows:

"The rights, privileges, and immunities which
are securcd by this clause to the inhabitants of
the several states do not include sny rights in
the property of the several states held in trust
for thelr own inhabltants, and laws which prohibit
them in whole or in part from participeting in the
benefits of that property do not deprive them of
eny constitutional rights. The majority of the
states have enacted laws prohibiting or limiting
the rights of nonresidents to take gsme or fish
within their respective boundaries, and, upon the
principles above stated, this e gislation has been
1nvariably upheld dy all the courts,”

In the light of the above cited authorities, it 1s
the opinion of this department that Section 4 of House Bill
o, 211, Aocts of tho Forty-ninth Legislaturc, cancels all
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pxisting licenses issued on nonresident commeroial fishing
poats; the bill having become effective as of April 2, 1945,
py passing with the required number of votes in each house
of the Legislature and signed by the Governor. :

Yours very truly
GENERAL OF TEXAS

Benjamin ‘ioocdall
: Agsistant
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