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GROVER SELLERS
ATTORNEY GENERAL

gonorable Rorton rox
county Attorney
Limestone County
(@roesbeck, Texas

bosr Sirg Opinion Xo, 0-8534
Re: Duty of oounty attorney to
file suit for gounty a

his dondame

From your letter of recent? 1e
jowing as a statement of facts (ro+

0o or about potodercis, onk ¥, who was
a ocounty commissioner of e e pr-cfnota of
this county at the time, s~ld ° fcraper to

one R without authés:

i on Pecexbeér 29, 1944,
making a totfal $1,%50.00 pal¥ d\R to ¥,
while R appacently preixumey
ing to tho oo\ ney, {t was discog-
. : : t»-t oo payments had
It/ developed then that
private concern with
fi order of the comuls~
bbar permission, and without
30 the county. W was not a candi~
. ard his term of offiee ox-
ser 31, 1044, at which tize his
. u'iod. All of the above faots
4 subssguent to said date,

The question is; what is the duty of the
county attorney umier the above state of faots,
assumlng full proof may be made thereof? In
other words, as stated in your letter, "Is it
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the duty cnd ls the county attorrey authorized to
file sult for the oounty under the statement of
facts in the above cases?™ This would entail
actionsi (1) sgainst the former eounty commfis-
sioner; (2} his dondszen; (3) the party receiving
the road soraper and those receiving the servioces
alluded to above,

In your letter you refer to article 339, Hevised
civil utatutes of Texas, 1920, and o the ocases of Hexar
county v, Davis (rex, Uiv., APp.,, writ refused) and Looscan
v, Harris County (fex. Wuprems Ct,.), 58 Tex. bll., vbile you
d0 not express any conclusion upon the law, you correotly
point out, that as county commissioner, the party referred
to was not entrusted with the colleotlon or safe keeping of
any pudblic funds, 7You also observe that the former comnis-
sloner is no longer an officer, dbut as his term expired, he
retired from office.

The gsneral authority of a c¢ounty attorney, inso-
far as ¢ivil sotioLs are conoerned, is derived from the Con-
stitution and statutes enacted dy the legislature. The Con-
stitutional stipulation appears as Article 8, geo., 21, Con-
stitution of Texas:

"380. 8l A oounty attorney, for counties
in whieh there is not a resident oriminal diastriot
attorney, shall be elected by the Qualiried voters
of esch ecounty, who shall be ocommissioned by the
Governor, and hold his orfice for the ferm of two
years. IR case 0f vacapcy the comuissionerst
court of the eounty shall have power $0 apgolnt.

a county attornsy until the pext general election,
The oounty attorneys shall represent the State in
all ecases 1n the DElErIcE and Trferior courts Ia
thielr respective oountios; but 1T any eountly shall
e irojuded In a distriol in whioh there shall de
a distriot attorney, the reapective duties of dis-
triot attorneys and county attorneys shall in such
counties de regulated by the Legislature, The
leglislature may provide ror the election of dis-
triet attorneys in such distriots, as may be desmed
neoonoarl, and make provision for the compensation
of 4fatrict attorneys, and oounty ettorneys} pro-
vided, district attorsieys shall receive an annual
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- sslary of five hundred dollars, to be pald by the
. State, anl such fees, commisaions snd perquisites
as may be provided b{ law, County attorpsys shall
receive as compensation only suoh fees, commis~
sione and perquisites as may bve prcsoribed by law,»
(tmphasis ours) :

The statutes governiog eounty attorneys generally
and providtni for their duties are contained ip Title 195,
foviced Civil Stat utes, 19k5, Articles 329-341l, article 33
{s the Only one within the Title deemed at eall in point on
your susstion, ard 1t roads as follows;

*¥hen 1t ghall come to the knowledge of any
dietriot or county attorney that any officer in
his 4istrict or oounty entrusted with ths ¢ Dlleo-
tion or safe keeping of any public funds is in
ary manner whatsoever neglecting or adbusing the
trust eonfided in him, or in any way falling to
dlscharge his duties under the law, hke shall igo-
stitute such proceedings se are necessary ic ¢ome
pel the psrformance of such dutles by:such officer
and to0 preserve &and proteqt the publie interests,”

In the oase of Fexar Couaty v, Davis (Tex. Clv,
APPey ¥ritl refused), supra, it 1s specifioally held that a
county Jjudge 1s not such ar officer as ia “entrusted with the
collsotion or safe keeping of any puvlie fundes®, In the
sourse of the opinion the oourt further says oo othsr member
of the comaissiopars® dourt 1s such ar offiosr. The final
bolding fn the ¢ase is that the statute Guoted 4does not em-
power a distriot attorney to bring an sction egalinst & ocounty
judge for monsy appropriated as salary fros ecounty funds in
the keering of the eounty troasurer, but that it does empower
and authorize sult agalnst the sounty treasurer, irrespective
of approval or e¢onsent by the eoxmissioners' oourt.

While other provisions of the c¢ode authorire suit
by the oounty attorney on bshalf of the ecounty fn partisular
cases, a8 for example Artiecle V18, R.C.3., (damages to pub-
1ie¢ roads), wo have beer unadle to £imd speeirie authority
or dirsesion for the dbringing of eivil sults of the neture
hore involved, TUnder authority of Bexar County v, Davis,
supra, Edmondson v, Cumings (Tex, Civ. App.), 803 38, B, 428,
Rexler v, 3tate {Tex. Civ. ADD.), 241 B, ¥, £31, and Chicago,
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o Lo & Qo AYe CO¢ Yo State {(Tex, Civ, APPU). 284 3. T
¢, we are of the opinien that the county attorney is not

@arged with the duty of Lnstituting suits of the oharsdcter
you sention,

in Edmondson v. Cumings, suprs, it is the holding
shet where no statute gives oounty or distriet attorneys the
power t0 sus in Ushall of a qounty, the commissioners' oourt
alone has the right to determine whether a suit shall be
prought. The Oase of looacan v, Harrias, cited by you, l:fra.
is glyen as suthority for the holding of the Court of ¢ivil
Appeals.

In ulxler v, State 1t $6 plainly sald thut county
attorneys "oan brimng no suit for or ia the name of thw ocounty
unle ss authorized Bo to 40 by some statute or some order of
the commigsionars' eourt."

ke, therefore, 24vise you that in our oplinion, in
the rresept stale of the law nIou canhot properly bring the
suits mentionsd on your own { tiative w8 county atitornsy.

%e do0 think you could 1n all propriety represent
the county in suoh sults, upon the authority of the esomisge
gloners® aourt or your couhgy. IBodan'#i"%arrla, AUpTa ]

e County v, Lumpasaa vounty (Tex. Cive ADD.), 40 S. W,
“:' chlpmn Yo Tylor Uountr, TMx, Civ. APPO) 859 3. ¥, 301,
writ ol error deplpd; Tyler Couaty v, Chapman, 114 Tex, 582
892 3, e 1115, But we 40 not hold that you are upder le ai
eblication 4o roprasenl the gounty, «lLhou;b re-uested to 40
13'51'123 EbEEIiEIonqrsT ¢ourt, 1a City Katlonal Bank v,
Fresidio CTousty [TeXx, UiVve Apre), 28 3, ¥, 7756 at p. 777, it

is sald, "*There {2 no statute in thls state zaking it the

duty of the eounty atlormey to represent the county in suits
affecting its interesta,®

If the goaxissionsrs® eourt should pass an order
suth orlzing and directing clvil suits based upon facts stated
¥y you, §4 would be a matier Of contraot by and betweasn you
atd the oognigslioners' eourt, to detersire the eoaspeusation
you should recsive for your services, The comalasioners'
sourt would bhave the authority to employ you or other ecunsel
to your exclusion, and to pay & roszgonadle fee for such sorve
foee. Gpinlons Kos. 0=3599, 0~3856 and Conference Opinion
Koe 2873 (Report of Attormey General, 19281988, p. R10)} of
thls departmert so bhold, '
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All of the foregoing s restrioted to olvil suits
for and op hehalf of your couaty. Of oourse, your duty is
elear t0 prosecute fully in aooordance with the provisions
of applicable statutes oontained 1n the Fenal Code and the
code of Criminal Irocedure, 1a the event of any oriminal case
arising out of the faots related by you,

Yours very truly
ATTOR GENZRAL OF TKIAS

Benjamin woodall
Assistant

By

B.1mp

APPROVED

OPINION



