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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

Honoradls John H, Winters
Enseutive Pirector

State Departmant of Public Welfars
Ammtin Sf.'lmt

Dear Sirt Opinion Mo, 0-6549
Re: Guardisnshipa of pe
reqeiy funds fros
State -
Goverament

Your request for !.n:len lu
snd oarefully amﬂu.gd by this °ﬂ 2 L.

) tmm mumuroum

*Ws shall a
tion and cptniu as
dspartuient should

znput to all of
aaoe u made to

'The qu - now oontmmt the

1 relation %0 the pusition to be

. mmm.audm who hes
§/1in sonformisy with Saenste Bill
farged or &iss, When a goardian

st ed Sy the Court and the Departasnt re~
seived—ofticlal Letters of amd‘cuu! or the
offiolal Certirieats from the Oounty Clerk, all
subsequent checks are mads payabls to the guardian,
This {8 true when the gmrdisnship is msde in
soapliance with BSenste n:u 125 or is predicated

HO COMMUNICATION I TO BX CONSTRUED AS A DEFARTMEMTAL OPINIOM UNLESE AFPROVED BY THE ATTORNEY SENERAL OR FIRST ARAUrTANT
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upon s lunacy trisl, If there has been s lunsey
triel and the reecipiant adjudged insans, the De=-
partaent requires either a certifiocate from the
Clerk showing the restoration of the sanity of
the reoipient or new Letteras of Guurdianskip,

The Departasnt does not atteapt to {nfluenes the
decinion as towhioh procsdura would be applieadls
as this is left entirsly to the discretion of the
Court and the parties lavolved,

"Senate Blll 125 makes provisiom Tor the
appointaent of & guardian for persins who sre senile
who are incapable of handl thsir omn atfalirs.
The law spseifieally stsates the gutpou of par~
mitting this procedurs is to enable reoipients to
. zecsive funds from the State and/or Fedaral Govern-
aents withous nsosssity of a lunasy trinl, If
after such a guaxrdian has besn appoinssd the gmardian
dies prior to the dexth uf the reciplenty, or if for

sems resson the guardlan petitions Cours for
dischargs, does {lu ,Dtyu{nut of Tublis Welfars
I e e e B gt 1. P B it L ST Y R SRR ST
ssrtifisate, sr dsares of the Court sSating that .
the person is xo lsager in nsed of ..wm

re e the fast dhat sines there was ao lunsey

trisl, Shere would not be an erder of restoration af

-

... "The Depa¥tuent has slways soasiffred
that 4t was meseasazy £or us to ob new Tatter
of Cusrdianship or a deoree frea the Jourts Defore
fatire warrants sould bds issued S0 She m&lu‘l;'_
Can ths Dapartmsnt require any sffieisl astlom’
the Courd before is fu warrants, Oy is
Departamut S0 comsldsr $he resipient in the - ‘

{tica as ke was in pricy %o the appeintumt of

s originel guandiasn without eny oy 4¢%ion on
the part of the Court?® : :

. . tn Ostober 30. 1 . this depqrtaens, in Opinien
Ko, C=i949, in answer to an Q)m request of Xea, J. 5. Mure
o, e T s eniar Biesions 4Toh LasteLabure
:;n ‘;un, u!.u‘z reupedt t‘o'mﬂhu'nu of'inmchnt paraons,
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Mr. Murchison's raquest for cpinion was im part as follows:

"lenate Bill 125, Aots of the 47th
Legislaturs, Regular Sssaion, makes provision
for the types of psrsons for whom a guasrdian
may ba appointed, enusierating them as ¢ , . .
zinors fourtasn !u) ysars of age or over, pare
sons elleged to he of mounﬂnfnd oy habitual
drunkards, and persons for whom or for whoss
satatss it is a eged to be necessary to have
a guardian apgomtod $0 reosive funds from the
8tate and/or Tederal Governmeat, . .

"The law aakes further provision for
the roosdurs to be followed in establishing
the neceasity for appointamt of a guardian in- .
-opder that the person may yeseive Sgats and/or -
. Federal funds,. T e

: "gesnte Bill 125, Ssation 4y also makes
provision for ths appointamt of a suedcessor
guardian in the evant the gunrdian u,.-. Fesigns,.

sesascimtmsmioniossn TR Mol STATO0 R i

S *The quention has oume Bafors us fn the

. cafit Of an 0l4 agd assistancs resipient who on
June 20, 1918 was declared mantally inocmpetent
‘and & guardian appointed Ter her., The guardian
£1led Bond, inventory, sppralasl and 1ish of :
olaixsj howsver, s fay a&s the records shew ths
guardian 412 not make sny othey report to the
Clexk or 414 not meke fiml acsounting, The
guaydisn isx dead, and our resiplent, slthough
#till mentally ineompetent hasz been receiving
sesistinee in her owz aame for the past thres

or four years, It is admistad thet she is stil)
not oompstent to take sare of her omn affairs,

_ - "Can the Gours appoint a gwmrisn

upon the certificate of the Exesutive Direotor

of this Departasnt or his rlgmuntniu an pro~
vided for Senats Bi{ll 125t If so, is this
guardian responsible for the entire sstate of the
reoipient or just that particular part whioh she
reosives from the State and/or Federal Goveran=-
ment? In other words, does the appointment of

oy

e oy ; ‘:. mﬂﬁﬂs‘ﬂi’nﬂ -_.._-_‘ 3 i}‘;*“
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guardian under Senats B 12§ for the purpose
:: :c:;hughh::ulrnu oy ’g:t:nto fmdlpmﬁ

. ¢ authority of a guardian so appointed
is 1limited o the reoceips and upmngan of
the funds received from the State and/or Fed-~
eral Covernmant or is the guardien so appointed
reaponsible for the entire artate,

"Sines the person has not been astually
ad judged incompetent, does the guardisn have the
suthority to qot in any respect other than for
g;‘ ﬁlipou of ressiving and expenling thase sais

This despartment in Opizion No. 0-4549, writtea
- by Hon, Ogie Bpeer, Assistsnt Attorney Genersl, in answer to
Mr, Murchison's request, advised as fellows: -

. _.®B.B, Yo. 125 is an amendmant of various
Articlesadf Revised Olvil Statutes, 1925, under the
g:ovhtm of whish undoubtedly the Coun _& Court,

_having jurisdiction thersef, is author to appoint

X - mam.u ¥y M
 Feleral Govarmmsnt, {(Awds, l.fl.ﬁ, A2, 4128 and
4272, as saendsd in 8, B, 125},

"It does not fallow from this, however,
that the ap tawit. of u guaydian of the incom-
patentts ustate is limited S that part of she
estute ruseived or 1O B¢ ressived from the Btate
or the Federal Gevermment. ‘

X *Thers ia as in She ammndnent smde
by 8, B« Ko, 125 8¢ fnddecats Yat the guardisaship
of the sstale grantsd basause of the nsevssity
thazefor so ressive sueh Stide or Yeddral aid, is
other than a gensral guardianshipy of the incom~
petent's estate. The liabilidy of She guardian
snd his hondismen upen suek 1gtters would extend,
therefore, Aot only to the monsys recsived from the
State and)or Yederal Govexnmeat, d§t likewins %o
any other meneys, funds or property whatsoever
owned by the ward. | _
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' *In such a case the oourt may act
upon the :nnncauan of any one intearssted in
proos 8, inecluding, of courss, the Exe-
outive Director of your department,

"Under the faots of your immsdiate
ease, 1%t would not bde necesssry to institute
a new guardianship grooudl.ng. aince & suocessor
may be eappointed under Articls 1.220 lt seq of the
Revised Civil Statutes,"

Artiele 4123, Yernon's Annotated Texas Civil
Statutes, reads in part as fenm:

*"At a regulsr term of the Oou't. after
the {ssuance and servies of .zraun as regquired
L by law, the Court may proceed to the ap tment
CepEeli i of 8 guardian, Before 3 polnting = guardian,

" tha Court must ba satis

s Tha ot i Jeen i v 5 e
- 0 o us 8 0 ] a o
TR . A OO Rt ST S unkand;

Al o!a -enrmmu rlnunnl:tohlnu
- : an appointed ta vesvsive s o monsy dws

RO RRIL Y BN e

X, . mh person from the State and/er Yederal Govern~
'z. *» & @
"y,

' " '.l‘hu the rlshn of persons ©OF
proper arlc"to bs protsctsd. All issues herein
mﬁ’ be auum-e by the Cours en hearing,
unless a jury is demsnded} but it shall no 'be &
srequisite to such a ﬂo taeat shat there has
ean 8 uy trial, vu' t and Judgaent that ths
sraon f ansound mind, or is en haditual
Rxmu. nor is such porson required to be present .

at ths treil, . . e

*The remedy hud.n provided is cumulative
or that provided in Chapter 12 hereef, for the
‘ guardisnship of persons of unsound xind snd habituel
drunkards, and may be resorted %o without iavoking
the latter remedy. As mmended Aots 1941, 4L7th Lsg.,

p. 867, oh. 541, § 2."
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Artiole 4123a, V '
Statutes, reeds as ronou? » Vernon's Annotated Texas Civil

"Shen a petition is filed for th -
ment of & gusrdian for s person T whom 1: gpoint
neocessary $o0 have a guand appointed to receive
funds or money from the State snd/or Federal Coverne
mant, & certifiocats of the executive head, or his
representative of the bureau, department, or sgenoy
through which such funds sre to be paid, to the
effeot that the appointment of a guardian is a
condition precedent to the paymant of any moneys
dues such persons, shall bde prima fecie evidencs
of the nesessity for such a;pointmnt. Acts 1941,
L7th Leg, p. 867, ch, 541, ¥ 6.”

Article L1228, Vernom's Annotated Texas Oivil
Statutes, reads in part as follmt

", « ¢ The gusrdian of a person of
o unsound mind, or of an hadbitual drunkard, shall
feeniait e 90nt inne. B8 SuAR N 1ess  SO0NN R LS CH AR EOR i@ s . i L e oot
o cordinz to law, until the werd shall die ox be
restored to sound mind or to sobar habdiss, The
guaréian of a perstn for whom iV is neocsssary
to have a guardian appointsd ¢o reseive funds
or money due frem the State and/or Federal
Uovernment shall continus as such, unless sooner
discharged moocwding to law until the ward
shall dis or the necessity for having such |
gmrdian no leng;r exista. As amended Asts 1941,
. LI .

47th Leg., p. 8 sh. 541, 8 3."

L Articles 1228 and 4229, Vsraon's Annotated Texas
Civil Stasutes, read as follows:

"Art. 4228 - Dsath, resignation amd removal

"vhen & guardian dies, resigns or is
rescved, the Courts, on a neatlan. and without
notios or cisation, shall appoint snother if
there bBe necessity therefor, and such sppoints
aent may be made prior to the filing of, o
action upon, the rinal sccounting of such former
uardian., As amended Aats 1941, 47th Leg., P.

567. che 541, § A, :
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"Art, 4229, Resignation

"A guardian who wishes to resipgn,
ahall pressnt his writtea application Lo thas
sffect to ths Court, accompanied dy a full and
complets final sscouns, duly sworn to, shewing
the trus condition of the sstate and of his
guardianship, The Court may thersupon ime
mzdiantely acoept guah resignstion and appoint
2 BucoessOY mrdian but shall not dischargs
such resignin anR oF ralesss him or the
sureties on bond ustil the entire sstate
due the ward ia delliversd to the sucosssoy
guardien, and final order or Jjuwigment shall have
been rcnaond on hiz final acocount, As _amended
Asts 1941, A7th Leg.s Po 867, oh. 541, 84"

Ws confira the helding of Opinion lt. 0=4949
of thil 4epartamt,

Aumrhg your inquiries it is our epinion
1. In sass of &sath; ruunucn a4s-

S80Ik, : uiyed abont *ﬁiwvu o e i
its own motion, oOr at Anstanss of mmf interested h
the prosseding, ine ¢ Of souras, the Executive Director
of your um ty nmht a guovesser guardisn te
whon hcm dne tlu ward by your ll’umnt eould be mans,
2, If:¢ha ocurt Judicially llhu&.nﬂ w valid

court desres that the ward's o tiom wss sush that he or she

n- scapetant and nesded 2o guardien and said desres terminzted
goardianghip, 1% s owr e)hiau that you wonld then de

nuthoruld to un( S0 the formsr ward susa shegks an were dus

“him or her tun your depariosat,
Yours yery twaly

roved ll. 1 IJ
’fp / Carlos "'5 . 2: ASSorney Genaral of Texus
Pirst mnmt ‘
Attorney Gansral /sl
By .
Approved Opinicn Coamittes _ v, J. Yanning
G, Y. B, Onsirman Assistant

'?ﬂ.':l‘.l'lddt



