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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
" GROVER SELLERS
ATTORNEY GENERAL

Honorable H. A. Jamison
Commi sasioner, Department of Banking
Austin - 14 - Texas

Dear Mr. Jamigons Opinien No. 0-857Y

Re: BRExpenges incurred special
repregentatives of the| state Bank-

tions, under A 4a) Yer-
non's Civil Statu !

ele 18524a, whioch are . \ped by repre-

sentatives of this Depa nual examin-~

o Toreign\ corporations, one of

inh Minneapolis, Minnesota, and

. ther in 8Sprin I1Yinois, is approach-
this regu an opinion regarding

onnection you are advised that it
y for tvo or more eéxaminers to spend
twd to_four weeks in an exawination of the
corporat whose home office is in Ninneapolis
and about twvoe wveeks in an examination of the cor-
poration whose home office is im Bpringfield,
which time element causes our ingquiry relative

to expenses to be aspecially pertinent.

"The question that concerns us is vhether or
not our representatives way be reimbursed to the
extent of expenses actually incurred dy permitting
the corporations involved to issue their expense
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warrants directly to the representative or repre-
sentatives, or does it follow that a bHill for such
sxpenses must be directed to the corporations in-
volved and check made payable to thisg department
with the amount deposited in the same manner as
oxamination fees, penalties and other revenues
colleoted by this department with the examiners
or representatives ho:lng required to limit the
amount of their oclaimg for reimbursal to $4.00 per
day, plus, of course, actual expenses incurred re
trangportation charges. In this connection your
attention 1s invited to Beotion 2 of the aforesaid
Artiecle. '

"You are further advised that 1t has been a o8
practice of this Department to permit its repre-~ 8
sentatives to acoept a check from the corporations 3
involved made payable to them in an amount repre-
senting actual expenses incurred for many years.
This practice perhaps baged uporn opinion No. 551 as
written by the then office counsel, the Honorabnle
O0ocie Speer. VWe have today reread that opinion and
as indicated we feel the need of a clarifying ex-
pression re the subject in advance of a special apg-
signment to examiners of this department embraocing
the annual review as to the condition of the two
corporations involved. It follews, of course, that
in respect to the practice hereinsbove mentioned ne
claim for expenses has heen filed with the State by
the examiners involved in connection with examina-

. tions made, since as stated the corporations have
paid the full amount of the expenses incurred direct ‘
to the examiners engaged in the annual reviews.

f*You are further advised that this sibject mat- }
ter is of special concern to us hy reason of the

faoct that we have actual knowledge of the axtrsordi-
nary expenses which are involved in a trip beyond
the borders of our State of the nature herein des-
eribed. Thusg if 1t should de held that such exam-
iners will be limited to an expense ascount of #4.00
per day = covering meals, accommodations and other ¥
items, we shall feel disposed to give special consid-
eration to Section 10 of Article 1824a which has to
do with the acceptance on our part of exapination re-
ports as made by other agencies. This, we think, 3
would be necessary in consideration of the thought
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that to sssign one of our examiners to make the ex-
aminations described on a basis of $4.00 per day
allowance would be tantamount to requiring that ex-
aminer or examiners to abhsorb an out of pocket ex-
pense that would likely involve more than $200.00.

"Proceeding, therefore, to our second inquiry
and in contemplation of the thought that it may be
held that the $4.00 limitation applies and that the
corporations involved must pay the department di-
rooctly the amount of expenses incurred, is the lan~
guage of Section 10 of the aforementioned article
suffioiently droad in 1ts stipulations as to justi-
fy this office 1in foregoing its practice to examine
the corporations involved and accept in lieu there-
of an over=s2ll examinationrn report as made by other
agencies. We nse the word ‘over-all' deliberately
for such reports do not give special attention to
the position of an individual State, but rather as
indicated embrace the general ocorporate position.

*Our own examiners, in respect to their examina-
tion of these corporations, being corporations that
have issued and sold to Texas citizens their invest-
ment certificates in amounts aggregating several mil-
lions of dollars, concentrate particularly upon the
controls that are estahlished as to the corporate
1iability to Texas creditors and earmarked assets
pledged for their protection, with a special verify-
ing procedure made a part of each examination. Fur-
thermore, as may be known to your own Judge Speer,
the assets so pledged for the henefit of Texas ored-
1tors are held by the State Treasurer or a Texas
trustee. 1In respect to the latter it is the policy
of our examiners to obtain listings from the trustee
before leaving for the home office of the corpora-
tion, this listing having to do with assets pledged
and sufficiently complete as to enable thorough veri-
fication with the records maintained in Minneapolis.
We merely mention this phassof the procedure to em-
rhasise that any report which we might accept from
another sgenocy would fall far short of the complete-~
ness outlined ahove insofar as Texas creditors are
concerned, and it ococurred to us that this reference
to our examination procedure might have some hearing
in the consideration of the question involved in Seo-
tion 10 of the Act.®
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Section 1 of Article 1524a defines the olsss of cor-
porations embraced within the Léan and Btoketase Companies Act.

Section 2 1is as follows:

#The Nanking Commissioner of Texas shall ex-
amine or cause to be examined such corporations
annually or oftener if he Adeems it necessary.
S8aid corporation ghall pay the actual traveling
expenses, hotel billa, and all other actual ex-
pense incident to such examination and a fee not
exceeding Twenty~five Dollars ($28) per day per
person engaged in such examination. If such cor-
poration had not s0ld in Texag its bonds, notes,
certificates, debentures, or other obligations
and does not offer for sale or sell in Texas 1its
bonds, notes, certificates, dehentures or other
obligations, the Banking Cormissioner of Texas,
in lieu of an examination shall accept a finan-
0ilal statement made on such form, containing such
information as he desires. Such fees, together
with any other fees, penalties or revenues col-
lected by the Commissioner pursuant to the pro-
visions of this Aot or pursuant to other laws of
this State relative to corporations under the
supervision of the Banking Department, shall be
pald by the Commissioner to the State Treasurer
to the oredit of the General Revenue Fund. The
expenses nf examination and of the Commissioner

N in enforcing the provisions of this Act shall be
paid npon the certificate of the Commissioner by
varrant of the Comptroller upon the State Treas-

ury.”

Foreign corporations, such as those involved in your
inquiry, organizad under the laws of another state, are per-
mitted %o do business in Texas only as provided in Chapter 19
cf the Revigsed Civil Statutes of Texas, and this necessarily
means they are to comduct such business in Texas in accordance
with and subject to the laws of Texas. 11 Tex. Jur., Corpora-

tions, § 178.

Such permitted corporations have been under the super-
vigion of the Banking Department for many years, during which
time they have been regularly examined by the Department's ex-
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aminers, where they have issued and sold their bonds, notes,
oertificates, debentures, or other obligations in Texas: The
reason is not far to seek. It is the protection of the pur-
chasers in Texas of the companies' obligations sold here.

The examination 1is necessary to the proper maintenance of

the securities put up by such companies, under Section 7 of
the Act.

Such foreign corporstion is specially made subject
to examination of. the Banking Cormiassioner of Yexas, under
penal ty of forfeiture of its permit by the terms of Section
10 of the Aot.

As pointed out by ycu, it has been the practice of
the Banking Department, under its conatruction of the perti-
nent statutes, to collect from such out-of-state corporation
all the fees prescribed by statute, and likewige the expenses
such as travel, hotel, meals and the like, from cut-of-gtate
corporation, paying the fees into the State Treasury as pre-
scribed by Seotion 2 of the Act, and applying the expenses to
reimbursing the examiner for his actual expendituros in con-
nection ¥ith such examination.

Opinion No. %51 by your offioce counsel referred to
by you, ia as followsi

“In the matter of supervision of Building
Loan Associationg and Loan & Brokerage Companies,
you are somatimes called upon to go beyond the
borders of the Btate, incurring extraordinary ax-
penses and the question presents itself whether -
*  or not such expenses mayY be paid direotly te you
by the institution involved in the examination
or investigation, as the case may he, or whether
or not such matter is within the statute of fees
and expenses. Undoubtedly it is the sourd rub-
1ip policy, and therefore the law, that the com-
pensation, whether salary or fees, of pudblic of-
ficers is made matter of statute and the compen-
sation there provided is, of course, conclusive
of the compensation and exclusive of any other.

*In other words, & pudblic official is en-
titled only to such salary or compensation as
is clearly provided for in the law creating his
office and fixing his compensation. Bee my Opin-
ion 52 to the Banking Commissioner of date Decem=
ber 5, 1933.
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®*The item of expenses of an official in-
curred by him in his official capacity, is in
essence public. in official ordinarily cannot
perform his official duties outside the limits
of the State under whoge authority he acts.
His aots beyond the territorial limits, there-
- fore, being extra official, are not governed by
the law with respect te official duties.

®The prineciple is illustrated in the law
of rewards. It is the generally acoepted doc-
trine that when a publie officer performs the
services for which a reward is offered, by acts
outside the scope and line of his duty, there
is no rule of public policy which forbids his
claiming the reward and hence he is entitled to
it. t..lins V8. Morl‘is, (Texl) 9 B. ¥, 739’
Tobin ve. MoComb, 158 5. W. 287, B4 C. J. 788,
Sec. 32. The rule of public policy forbidding
extra compensation from private sources to pub-
1ic officials for performing their official du-
ties, applies generally to rewards. Hence the
analogy between rewards and expenses or compen-
sation 1s a good one.

*Undoubtedly, the law might impose upon s
state official the specifio duty—-of performing
services beyond the State l1ine, when of coursge,
the rule prohibiting extra compensation would
apply. The real test, therefore, lies in the
nature of the services performed. If the ser-
vices performed be outside the scope and duty of
the officer, he may accept private compensation
or expenses, but if such services be within the
scope of his official duty, he may not do so. ‘

®There is involved in such matter a possi- f
ble ethics that would forbid a public official
to accept compensation or expenses in connection
even with an act entirely beyond his offiocial
duty, if such act is in the general nature of
his official duties, identiocal with that of com-
pensation and is governed by precisely the same
principle.

A TR AT Y A IR % e e © i ogreoaams . o

"By the General Appropriations Act of 1935
(General Laws 44th Leg. Reg. Sess. page 1061)
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and
one.

your compensation as supervising examiner is
definitely fixed and the same is to be paild

only from fees or agsessments c6ollected from

the institutions under supervision. Such fees
and agsessments from which your compensation is
to be paid, are expressly appropriated by the
Act. Therefore, your compensation, whether sal-
ATy Oor expenseés, is payabdble through the ordinary
channels provided for the payment out of public
funds-.

"The rule of pudblic poliey would fordia,
therefore, that you receive compensation or
fees from any person or in any other way, with
respect to your official duties then that specif-
ically provided in the statute. It may happen
and often does happen that you are called upon
to perform an official service for which there
is no specific compensation made in the law. Such
a service ig ex officio and is imposed upon you as
a publie officer, without compensation other than
the general compensation attached to the office.

®*The application of these prineiples would
forhid your accepting any extra remuneration from
any private institution for the performance of
any official duty. But this advice is volunteered
since you have not asked me any such question.

®"I am of the opinion, however, that in so far
as is involved the question of expenses inourred
by you outside the State of Texas, the atatutes of
compensation have no application. In other words,
the statute and rule of public policy deal with
the performance of official duties, bhut this con-
sideration 1s purely, I think, one of ethics and
propriety involving to né extent whatever any gues-
tion of regularity or legality. Personally, I can
see no impropriety in an official accepting remun-
eration to the extent of actual expenses incurred
by him in performing a service entirely beyond his
actual official duties, sven though such service de
in the line of his ordinary offiocia) duties when
within his State.”

It 1s the opinion of this Department that the practice V/
policy heretofore followed by your Department is the proper
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Section 2 of the Act,already quoted herein, requir-
ing fees, penalties and revenues collected by the Commiasion-
er to he paid to the Btate Treasurer to the oredit of the
General Revsnue Fund, as has already been stated, has at all
times heretofore been followed by your Department, as wve un-
derstand the situaticn, but the aoctual and necessary expenses
incurred by the examiner, such as have heretofore been men-
tioned, have not been thus paid into the Treasury, dut have
been applied by the examiner to the liquidation of his claim
for expenses, and no claim or claims therefor have at any
time besn made against the Treasury or been paid by the
Treasurer. This, we think, 1s in accordance and perfect
keeping with the ltatntos, for suth actual and necessary
expenses are not "fees, penalties or revenues collected by
the Commisstoner®, under the statutes.

The statutes, provisions of appropriation Acts,
court decigions and departmental opinions with respect to ex-
penses of out-of-state trips upon State business have nothing
to do with the gquestion under consideration, since such expen-
ses are not paid out of the Treasury. No statute, appropria-
tion rider, court opinion, departmental opinion, or publie
policy vhatsoever ias violated by the course of your Depart-
ment here approved.

Very truly yours
ATTORNEY GENERAL OF TEXAS
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