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' OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
GROVER SELLERS
ATTORMNEY GENERAL
flonorable C. H. Cevness
Stats Auditer
Austin, Texes
Dear Sir: Opinlon No. 0-6581
Re; Legality of appropylagions

for sslarie the district °

officials 4§

Mor

4partmant
ust \31st, 1944

[,".:.02‘

Year Ended August 313t

'1stficﬁ Avterney
/Attorney - 31}th ‘

Stant District Attorney
« 34%th District
6 Agssistant District Attorney
« 53rd District
Agsistant District Attorney
« 53rd District

1042 1943

oo 5,500
5,500. 5,500,
2,700. 2,700.
3,000.  3,000.
2,700. 2,700,
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Iten : . Year Ended Auzust 3lst
_Ko. E&aleries For i0kp 1643
8  Assistont District Attorney .
- 9th District 2,750. 2,750,
g Assistant Disirlct Attornoy .

[7)
or ong Anvestigater -~ LOth
Diabrict 1,800, 1,800,
10 Assisiant Distsict Attornsy :
or &Speclal Iovestigator:

30th District 1,800. 1,800,
7end District ),800. 1,800,
11 Assistantc District Attornsy -
. - B7h District 2,510. 2,510,
12  Asalstant Distrlet Attoruey '
- 2208 District | 3,600, 3,600,

N “"The Forty-eighth Leglslature eliminzted all of
the sbove appropriafions except items 3 and %, for the

~ensulng blennium endirg August 3ist, 19%5.

Yo shall approsiztis your.assistance on the
following reguest and questions:

: - ®1, Please furnish us wlth the Statute
referonces for ecch of the sbove listed 47tk Legls~
lature appropriations, whereby such individuzal ap-
propriations and ths consequont oxpsndltures were
authorized - and edvise if in your opinion any of
the said appropriaticns wore illegal by vesscn of
the unconstitutionality of eny of sald Statutes,

or begause of the fact that any of those Sistutes
may not now be effective for the District or Dise
triots for which they were originally onacted.

2, "I you rule thet any of these itemlzed
appropriaticns were 1llezal, coculd the individuals
recelving such salaries vetaln same or should they
reimburse the Stste of Teoxas? PO :

"3, If you yrule anj of these anproprlations
to ba 4llegal &nd that such salariss should be paild

" pack to the Stubs, wvhich Stzte Agzency would te charged

with thse duly of recovering such salerles 1llsgally

?93
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paid, and in .each individusl instanse what yeara
would be ifnvolved in addition to those coversd by
the Appropriation Act cf the 4T7th Legislaturet”

We will refer to ths various matbers contained in
your request as Item 3, Item 4, etc., using the nuwber for cach
Iten that you havoe used. '

Article V, Section 21, of ths Constitution of Texss,
is 88 follcws: C '

"5 county attorney, for counties in which

there 1s not a8 resident criuinal district attorney,
shall be elected by the qualifiled vobters of each
county, vho shall be commissloned by the Goveranor,

and hold his office for the tern of two years., In
cése of vacangy the Commlssioners! Court of the
ccunty shall have power to appolnt & county attor-
ney untll the next genersl election. The county
attornoys shall represent the State in 8ll cases
. 4n the District and infericy couris in thelr re-
spective counties; dbub If any county shall be in-
cluded in a district in vhich there shall be 8 dls-
trict attorney, the respective duties of distrlct .
ettorneys and counbty attorneys 8shall in such countles
be regulated by the Legislature. The Leglslaturs

mey provide for the electlon of distryict attorneys

in such districts, 88 may be descned necessary, and
moke provision for the compensation of district at-
torneys, ard county attorneys; provided, district
attorneys shall recelve an annual salayy of five . .
hundred dollars, to bs paid by the State, and such '
feos, comalssions and pergulsites az way be pro- :
vided by lsw. County attornoys shall recelve as
compenaation only such fegas, comlssions and per-
quisites as may be prescribed by law." '

Article 322, Vernonts Annotated Civil Statutes, is
in part as follows:

“The folloring Judicisl Districtz 1n this
State shall each respectively elect a Districi Al-
torney, vizt ... pinth, ... twenty-ccoond, ... thir.
ticth, ... thirby-fourth, ...forby-seventh, ...forty-
nint!l, X X fifty-thi:?d’ -ad SBVQH@}}'-SQG 01’3:1, - - - N
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Item 3, which we are iuforued by you was pald to
the distriet attorney Lor the oriuinzl distrliet court for the
Countles of Hueces, Kleberz, lenedy, Willacy end Cameron, 1s
suthorized by Article 199, Sub-division 28, ¥, A. C. 5., &9
emeuded by &cts 1925, Z9th Leg., ch. 79, p. 243, creating a
criminel Adistvict court in and for the counties above naomed,
Section & thorool being in purt ss followst

: Y. . 3 and the district ettorney ol the
sald erimlnal district ccurt electsd &nd noy act-
4inz for suid districit, shsll we district atbormey .
for said oxioinal districht coury in the ccuntley
of Kueces, Klebexs, Xonedy, Willegy and Camsryon,
and shall hold his office until ths time for winich
~hs hag been elected district atlorney for the szid
oriminal district cowrt of Texas shall expire, and
until his succesgor is duly elected and quallfied;
and there shall be elected fox {wo yesys, begzluning
vith the noxt general eleotion after Uhis Act talkes
effect, e district attorney for said crininal dis-
triect court, wvhose power and duties shall be the
sare as other district atierneys; and sald clerk,
sheriff &ud cistrict atbtorney shall, reapectlively,
recelive such fees &nd salaries B8 are now OoF way
hereafter be prescribed by lew for suth officers
in the district courts of the State of Texes, to
be pald in the same wanuer." - o

. Item 4 1is authorized by Article 326a of said statutes,
vhich is ng fellous: - g

"The Districlt Attorney in end for the 3%th
Judicial District of Texas, composed of El Paso,
Hudapeth and Gulberson Counties, from and after
January lat, 1927, shall recelve from the state
as pay for his services the sum of $500.00 per
gunum, as provided for in the Constitutlon, and
in additlion thereto shall recelve the sum of
$5,500.00, szid salary to be paid in moenthly in-
stallments in the s&me wanney &8 noy provided for
the payment of the $530.00 es fized by the Constl-
ctution. All commissiops and fees ellowed Disbtrlicy

- Attorneys by law, except in escheal cases shall,

. when collecied, be paid to ths District Clerk of
© E1 Paso County, who shall pay the same over to the

. Stete Troasuram." . . |

L]
ab
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Item 5 15 aufhorizsd by fvblele 326h oF sold statutes
3 1 o ‘ ?
¥ -

"Sa1d Distpict Attormsy In connection with,
L.
[V

and for the pudpose of counducting hiz offlce in
said 3%th Judidial Distylct shall be, and is hove-
by, cuthorized to appbia? Uwo Aszistend District
ATGoz LAl rpocglive Tron and afGon

ornueys, 049 of whon sl
Janugry 1at, 1927, as salayy 93,600.00 vor onnan,
and crne ¢f whog shiall weselvo fom end alfter Jan-
wory 1st, 1027, e2s salovy $3,200.00 per oruum, both
sugn 8slaxiss paysdle by tho 3tato moathly.”

Iten 6 is avthorized by Article 32Cn of sald statuten, -
Sections 1 &nd 2 of witich &re as follevwa:

“gac. 1. That District Attdrneys in 8ll
Jufiicigl Districts composed of only one counby,
in which county there are two or wmops Distylcelt
Courts with concurzent oriminel jurlsdictlon, ond
viioh District Courts have exclusive Jurisdiction
of all prosocubions Tor fallinz or yefusing to pay
over money belonsing to the Stabe under Chaptor Nyo
- (2) of Pitle Pour (¥) of the Pensd Code of 21925, and
vhienh District Courts further have coacurrent Juris-
diction with 211 District Courts in Texss in prosee-
cutiong involving the forzing and uitering, uvaing
or pagsing of forged instrumeats in vrliting which
censorn or affect ¢he titlo o lond in this Itate,
vior Chenter Two (2) of Titlo Four {4) of ths Code
of Crinminal Procedure of 1925, shall hereaflteor Yo~
ceive from the Bieio as poy for thelir services the
sun of Five Hundred Dollars ($500.00) por annun, as
pruvided by the Constituticn, &nd in sddition thers-
to ghall racelve the sun of Theee Thousand Flve
Hundvod Dollaws (43,500.00) por snnum, sald salary
t0 e paid in monthly instelluents in the gase pone-
ner &3 nay provided {fow ths payment ¢f the Fivs '
Hudred Dollsrs ($500.0C) flxed by the Constitution.
All commilssions and fees slloysd Distzict Attorneys
- by leow, shall, whea collected, be pald to ths Dise
trict Clayi of such couatlos, who shall pay the saoe
ovey to tho 3tate Treasuror. - ' :

b T

.
I
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"Seec, 2. Thet in sush Jedicisl Distrlcis
the District Attornsy, with ths conseat of clther
of the District Judpow, is hevety authorized to
appoint one asslstant Disiw»iclt Avtoriey, vho shall
recolve as salery Thrae Thousand Dollars ($3,000.00)
per annum payable by the state monthiy.®

Article 109, sSud-division 53, of said statutes,
provides for tho 5373, O3th and 120tk "Judicial Districts of
Texas, oacll Lo be conposed of Tpavis County, and that said
thres District Couvts of Travis County shall have jJurisdiction
over 8ll matters, both civil and crluiral, of which jurisdiction
is given op shall be gilven oy tas Constitubion and lows of Texas
to Dlistrict Courts; and said $hrve District Courts shzll have
concurrent civil and oriminal Jurisdiction of ail matters, civil
ond oerimingl, of which Jurisdiction is given to the District
Court by the Constitution and the Lays of the States of Texas.

© Artlele 99 of the Penal Code of Texas, vhich is &
part of Chapter Two {2) of Tltle Pour (4) of s2id Code end vhich
deals with Hlsapplication of Public Money, 1s as follaws:

~ "all prosecutions for failing or rofusing to
. pay cover monéy belonging to the Stalte under thia
chapter shall be condusted in Travis Gounty," '
. Ttem T is authorized by Article 326k-7, which is in
part as follous: | -

See. 1. That the Distrlet Attorney of the
53rd Judlcial District of Tozas 1g authorlszed to
eppoint ag Assistant Dizdrlct Attcrney in edditicn
to that ecuthorized by Ssction 2 of Article 326n, as
carrled forwand 1n Vernon's Clvil Statute of the
State of Fexas, under Acts of 1931, Forty-second
legislature, page 744, Chapbter 291,

f%ec, 2. The Assistant Distrist Attorney
provided for in Soction 1 shall bo a duly licensed
ettorney et law and & bong flde resident of Travis
County gnd shall possess 61l the qualifications that
ere nov rejuired Ty levw of the Disztriet Atiorney of
tho 53rd Judicial District of {he Etate of Texss;
shall take the cath of offlces; shall be subject to
‘romoval by tha will of tho District Attorney; shall
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ba authorized €9 perlora eny officilal act dsvolve
ing vpon op anuthoeplized to bo performed by the Dlse
trict Atlorney, and under such diregilons of the
District Ationtisy, ehall represent the District
Attorney in matters pending before the 53rd, 95th
end 125th District Courts of Travia County; that
aald “Assistont District Attorrnoy shall rocoive &
sa8lexy of Thoes Faousand ($3.000.00) Doliars per
ennun, payable by the State wmontlhily. Alfter the
end of the bilennium ¢losing fAuxust 31, 1937, sugh
Agselisbant Diatrict AtlLornay shall rocelve such '
salary as may be provided for Dy the appropriatlion
bill. o & WF ‘

Itom 8 1g anthorlzad by Ardicle 1992, Sub-division 9,
of sazid stsitutes, crsating the Specigl Ninth District Court eof
Hontgomery, Polik snd San Jacinto Gomntles, (Acts 1939, 46ih
Lege, Do 157), Section 8a of which ysads as followss

The District Abtborney Loy the Ninth Judiclsel
District of the Sitate of Texas 1s hersby empowsred
and will have the authority to eppolnt onsg Asalstant
District Attcrney to prosecuts oriminal gases in the
Epecial Winth District Court of the State of Texaa,
and the District Atbtorney i3 heredy cupovered and
vill have tho suthorlty to dlamlss tho sald Assigle
ant District Atborney for a podd and sulficlent Gause,
and gald Assistont Dlotrict Attorney durlng the tlus
of his service shall be pald a salayy of Tyo Thousand;
Saven Burdred aud Fifty Dollass (42,750.00) per yeuy
and be payveble cob of the Conorasl Revenus of the Stato
of Terss by warrants issued upon same." . -

The sbove Act provided that zald Spsclal Ninth Disw
trict Court ahodld csose o exlst ths 30th day of Juns, 1943,
(sse. 11), but, Ly 8 later Lot, {(Acts 1233, 40tk Lez., p. 10E,
Set. 9) said Distyiet Court was extonded to the 30th day of
June, 1645, Trinity County was added to sald Digirict by zzid
later Ast, but no change wos nado a3z Lo the provisiocns for en
Lssistant Distrlict Attornsy above szel cub,

Iten § s suthorized Wy Article 324 of sald stabutes,
as smended by Acts 10%%, 47th Leg,, p. 334, Che 215, Sec. 1,

" vnleh roads as folicus: ‘
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"In any judicilal district in this State
consisting of more than one county in vhich there
is situated & city of not less than thirty-four
thousand (3%4,000) inhabitants end not more than’:
forty-four thousand (44,000} inhsbitents, n.ceord=
ing to the last proceding Federal Census, the
district attorney shall appoint one assistent
district sttorney, provided the district attorney
shall furnish data to the district Judge of his
district that he is in nscd of en assistant and
is himself unable to attend to ell the duties re-
quired of him by law, andéd that it is necessary to
the best Iinterest of the State that an assistant
district attorney be appointed. 8aid assistant
district attcrney so appointsd shall be a quali-
fied resident of the disftrict in which sald ap-
pointment is made and shall give bond and take
the official ocath. The said assistant district
attorney shall be a qualified licensed attorney
end shall have suthority to perform &ll ths acts
end duties of the district sittornsy under the laws
of this State; said eppointment shall be for such
tims as the district attorney shall deem best in
the enforcement of the law, not to be leas than.
one month, 8aid assistant district attorney shall
be paid by the Comptroller for the time of actual
service rondered at the rate of Twenty-five Hundred
Dollars ($2500) per annum. Said sum shall be paid
upon certificzates of the district attorney of said
district that sald assistent district attorney has

_ performed his dutles and 1s entitled to pay. The
district attorney of any such district at any time
he deems seald assistant unnccessary, or finds that
he is not attending to his dutles as required dy
lav, may remove said person from office by merely
vriting to said district judge to that effect.”

_ The 49th Judicial District of Texas is composcd of
the Counties of Dimmit, Zapata, Jim Hcgg and Webb. In said
Gistrict there was located the City of laredo, whose populatlon,
as thown by the Federal Census of 19%0, was 39,274. Therefore,

- said Judiclal District came within- the provisions of Article 324

of said statutes.

-,

"% We have been uneble to find. any ‘statute- qpecifically au-

'thorLz£ng the Assistant District Attorpey or Speclal Inveatigator
- for tha 20th district. referred to in Iten 10, or proscribling the
. qualifications, dutles and compensation of the person appointed to



A Bkt ey e

[T P,

800

Honorable ¢, H. Cavness, Page 9

“such poéition;_but, for the reasons hereinafter sct forth, it is

our opinion that the appropriation of a salary for such person is
sufficient autherity for bhis appointaent and being pald the salary
s0 provided. s

- That part of Item 10 pertaining to the 72nd District is
suthorized by Art. 326-1, Sections 1 and 3 of which read es follovs:

"Sec. 1. The District Attorney of the T2nd
Judicial District of Texas, is hereby authorized
to aproint one Assistant Districet Attorney.

.

* L] - .

®Sec. 3. The Assistant District Attorney
provided for in Sectlon 1 of this Act shsll re-
ceive an annunl salary of $2,500.00, payable
- monthly, out of any monsy not otherwise appro-
priated, upon the sworn ac¢é¢ount of such Asaligti-
ent District Attorney, approved by the District
Attorney."” '

_ " . We have been urnable to find any statute specifically zu-
thorizing the Assistant District Attorney for the 47th district
referred to in Item 11, or prescriding thoe qualifications, dutles
and compensaticn of the person appointed to such position, bhut,
for the reasons hareinafter set forth, it is our opinion that the
appropriation of & salary for such person is sufficlent authorlity
for his appointment and belng paid the salary so provided.

. . iItem 12 is authorized by Arﬁicle 206k-3 of said stat-~
utes, which is, in part, as follows: ‘ o

“Sec, 1. District sttorneyas in each judi-
cinl district in this State containing five or
nore ccunties having & combined population, ac-
cording to the Fourteenth Census of the United
.States of the year 1920, of not less than 98,740
nor in excess of 98,750, shall receive from the

- State as gay'for their services the sum of Five
Hundred ($500.00) Dollsrs per annuvm, as provided
by the constitution, and in addition thereto, and
in l1eu of the fees, commissions, and perquisites
provided by law, shall recelve from the State the
sum of Ten ($10.00) Dollars for each of the first
350 days of every calendar year as compensasatlon

_? © for attending exawining trlals, Habeas Corpus

. hearings, the sesgions of the District Court of
'+ the district they represent, and for perfomuing
such other duties as ifmpossd Ly levw., The com~

| .., pensation provided for in thia Act shall be praid

"+.menthly by the State upon warrants Grawn by the
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Comtroller of Public &ccounts, and it shall nob
be necegsaxy for ths District Aliorncy to Tile
any sccount with The District Julige or the Cospe
troller of Public Accounts. « .

"Sea, 2. That in each of gaid Juliclial
Diatrictd, the duly elected District Altorney
ghall have the vight, with the coneent of the
Judge of sezid Dictrlct Court to appoint en As-
gistant District Attorney who shall sexve an
such Aesistaint Dlatrict Alborney Lor the sane
tera as the Distzlct Abtorney 1s elactod, &nd
in caso of a vscancy, thz Dlstrlet Attorney,
vith the coasent of Cthe Disiriet Judge of the
Digtrict, may wake an appointament ¢o £ill out
the unexpired term. - «

“Sec, 3. The assistont district attoimey
provided foy in Section 1l of thisg Act shall 1o~
ceive &n snnunl salapy of threo thousend six
hundred dollars, to be pald wmonthly by the compe
trolley ocut of the funds approprlsited for the
payuent of the salaries and feos ¢f the district
attorneys of the 3tate ol Texss op out of any
woney nct otherwiss appropriated, said salsyy
to be paild upon the sworn eccount of guch ase
sistant district atitorney aporoved lyy the dig-
trict attorney and the alstrict Juldge of gald
district; and in addition to this salayy the
sssistent district ettornsy shall alsd be pald
the amount of czpenses incuryed by szid sssiste
ent dlatrict attorney 1n attending the courts of
other counties than his rToesidence in the perlora-

- ance of his duties as suoh assistant district
attornsy the same emount as is now paid dlstrict
attorneys out of the funds appropriated for the
payuent of expenses of the district attorneys of

~the State.” ,

Tha 22nd Judicial District of Toxas 1s composed of
the Countles of Ausiin, vhose population, as showm by the Federsl
Census of 1940, was 18,374, Hays, whose sald population was 15,920,
Calgwell, vhoas said populabion was 25,160, Fayelte, whose said _
population was 22,965, and Comal, whose sald population was §,82%,
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making the totsl population of said judlclal district 08, 743,
end bringing said district within the provisions of the last
ebove~quoted statute. _

Article IIX, Section 44, of the Constitution, provides
as follows: ‘

"The Legislature shall provide by law for
the compensation of all officers, servanis, agonts
and public contractors, not provided for ln this
Consgtitution, but 3hall not grant extra compensa-
tlon to any officer, agent, ascrvant, or public
contractors, after such public service shall have
. been poerformed or contract entered into, for the
perfornance of the sare; nor grant, by appropria-
tion or otherwlse, any asmount of money out of the |
Trecsury of the State, to any individuzl, on a
claim, real or pretended, when the same shall not
have been provided for by pre-existing law; nor
ewploy &ny one in the name of the State, unless a
suthorized by pre-existing law," |

. It is our opinlion that each and all of the appropriations
- referred to in your request for which we have pointed out statutes
specifically creating and authorizing the official positions for
which said appr Eriatiens wvere made were in compliance with seid
Axrt, 111, Sec. of the Constitution of Texas, therefore, that they
vore legal. Further,-Art.‘V, Sec. 21, of the Constitution, and Ari.
322, of Vernon's Annotated Civll Statutes, hereinabove set out, su~
thorize each and all of tho offices of district attorney invoived
horelin, and the varlous statutes referred to legally create such of~
ficial positions. Practically all of the statutes herein2bove set
out which authorize the appolntment of agsistant district attorneys
contain the provision that said assistent district attorneys
shall have authority to perform all the acts and duties of the
district attorney under the lawa of this State. Those of sald
statules vhere such speciflc authorlty 1s not glven to assistant
district attorneys authorize said assistant district attorneys
to perform the sorvices the disltrict attorney 1z suthorized to.
perform. Therefore, it is our opinion that each arnd £ll of sald
assistent dlstrict attorneys wvere 1ega11y authorized and that said
_appropriations wvere 1cﬂa1.

: As to Item 3, the Suprema ‘Court, in the casc of
Ex P&rte Pichards, et al, 155 S. ¥.. {2&), 597, held that the

4 e . ' . .
4 . .
Al ' . 1 o~
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Legislature did not violate any provislion of the Constitution
in cresting a criminal district court in and foxr tho Counhties
of Tlueces, Kleberg, Kenedy, Willacy end Causvron, therefora, that

803

part of geid Act croaling said cxiumindl district court vhich pro-
vides for & criminal district atborney is also valid. Thls holide

ing has furthsr support in the cese of HILl County v. Sheppard,
Comptroller, 173 S. W. (23) 261, vhereln the Supreme Court was
distinznishing etween 8 coundy atiorney, a dlgtrict attorpey
and a8 crininal district atiorney &nd hizld &g fellows:

"It will bz noted that the Constibtutlion refers
To2g county attorney, a distrlict stlorney, &and 8
criminal district atborney. What 13 weant by &
terimipal district atbirneyt ag used in the Consti-
tutior, &nd vhat is the dlfference, if any, betweon
that office and the office of district stiorney, and
is the office of ¢riminal district attorney a con-
stitutional office?

"The Constitubion doos not define the offlce
of teriainal district attornoy.t Article V, Section
21, quoted above, in which the term was used, was
first sdopbed in 1876. The Constitution of 1876 as
well a3 the Constitution of 1866 and 1869 contain
provisions euthorizing the creution of griwminal
distpict courts under certain condltiems, in 1983

- Ttoe LeglsTatare adopted an Act which contalned a _
definition of e¢riminal distrlet eftornay., That Act
provided sa follows: _

tyhen & resident oriwinal district
stiorney 13 elected and has qualified, and
there is in the county of his residencs, &
county attorney, such ccunty ettorney shall
¢ease to perform the functions of such offige,
snd there shull be no covnty gttorrey in such
county during the time thore may be a vrasident
eriminel district attornzy thevein. By the
tern, criminal dlstrict attorney, is mieint an
BLLCATCY T0P @ colulnal dLsbilCt COUTG.!
{i€2Tics by the wourt)

"While this definttion by the legislature
dces not necessarily coutrol this Court in constru-
ing the Counstitution, yoi since this staiube was
cnacted by the Leglslatuve nesr fhe tlas vhen the

i
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Congtitution. contalning the sane ferm was adopted
by the people, the Act of the Leziclature carries
great weigiit in dete'ﬂiuhnv what vas mosnt by-the
use of the same berw in the Coustitution, It Ls

' ummecesssry for us to hore determine whathey the
Lezislature could crepate the ofFice of agriminal
dlstrict sticornsy Por a court other than 8 eriniw
nsl dlstrict couvt. That quaztion 1s not befors
us, It is sufficlent Lo mar that{ whoa ths Constli-
tutlon is construed in the lizht of th2 statute
above quocted, it is_our cn*inu that thas term
erininel dlstrlet attorney 1olfers to 8 ¢laas or
kind of district actorneja, and that & c¢rininzl
Glstrict atborney is a dlstrict gttormey within
the weaning of the Constitution,

"The offlce of Distpict Attorney, inclwding
that cf c¢rimipal dietricet attorney, i3 & cousiliu-
tional office, the duties end compengsation of vhich
arp provided for in Articles V¥, Section 21, of the
Constitntion abhove quoted."

it might be contended that the statutes hereinsbove
referred to vaich suthoxize the sppolutment of assistant gistrict
attorneys are irv%llq on the ground tbhat they vinlate article III,
Section 56, of the Censtitublion; unich.proviéaa in part 88 follows:

"Th@'Lugislature shall not, exzept as cthar-
vise provided In this Constitution, pass any local
or 8peslal low, authorizing:

F ¢ % ® . P

“Cresting cffices, ox nreser*binﬂ the
povers and dubles of offlcars in connties, cities,
tovns, election or schogl dlatrictea; « 4

This contention was overmiled in oar Cpinlon Ho.
0-514%, and 2 statute sinmilar to those irvelvgd herein wug held
to be conz*itutional and valid undor the shove pyovisions of
- Avticle IIT, Section 55 of the Constliution, the following part
&f which wve here adopt and guote:

"Conatrulng the above quoted praviﬁions of
riicla IIX, Section 55 of “oup Spate 0c:st *ution,
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in the case of Commis§1aners' Court of Limestone
County v. Garrett, 226 8, W, 970, Texas Commis-
sion of Appesls, the court sald: :

“tSection 56, Art. 3, vas a part of the
original Constitution of 1875. There is
nothinz in the lansuage of that soction
suggestive of o limitatlon of the effect
of the provision egeinst creation of of-
fices by local oxr spsclal law to any class
or claszses of offices, nor is there a sug-
gestion of such limltation in eny other
portion of tre Constitution, The limita-
tion rofera to places only, and not to
clangen of oificors. %Wns places in which
the crcation of offices by special or local
Tow 18 prohibited are counties, clties,
towvns, engd clection end school districts.
1t forbids the creation, by local or special
act, ol ony olffice In any of those places,!

: (Underscorina ours)

“"Onder Article 5, Sectlon 21, of our State
Constitutlon, supra, the Legislature is glven the -
power to create the office of district attorney in
such districts as 1t may deem nsacessary and to de-
fine the povwers and duties of such officers. This
section of the Constitubtion would also authorize
the Leglslature to create the office of district ate
torney in e specific judicial district by its name
or any other form of designation and by the same
token it would authorize the Legisleture to allow

‘the district attormey of 8 purticular nared district

to employ assistanta,

"It is ocur opinion that bur State Constitution
does not prohibit the Iegislature from enscting a '
local or spocial law creating the office of asgist-
ant district attorney. Thoe Constitution does pro-

‘hibit the creation of county, city, town, election
" @district and school district offices by local or

special law,"

Article. 25, Code of Griminal Procedurc of the State of

N\ Texas; pveacribes Lhe uuties of Distriet Attorneys as follovs:

‘"Each district attornev uh&ll reprosent the State in all

- eriminal-cases in' the distilct courts of his district,

except in.cases where he has been, berore his election,

] R T v
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“employed adversely. When any criminal proceeding
is had before an examlninz court in his district or
before a Judge upon habeas corpus, and he is notli-
! fied of the sgne, and is at the fime within the ’
county vhers such procecding is had, he shall ren-
resent the State thereln, unless prevonted by other
official duties.”

Acts of the 47th Legislature, 194, Ch, 1%8, p. 207, con-

teined the Judiciary Appropriation, a part of which was as followst

"Be it enacted by the legislature of the State
of Texas

"section 1, Thot the several sums of noney
hereiln speclfied or so much thereof as wmay be pee-
éssary, are hereby appropriated out of any noneys
"in the State Treasury, not otherwise appropriated,
for the purposes herein indicated as follows:-

n ‘

. w
"For the Years Ending : :
: o August 31, Avgust 31,
. 1942 1943 -

"
Le B &

"10. Compensation of one As-
' sistant District Attor-

ney or one Special In« -
veatigator for each of
the following Judicial
Districts: Thirtieth and .
Seventy-second,at $1,800 -
per year-”........-.-....3,600 00 3,600000 )

"11. Salery of Assistant District
. Attorney in Forty-seventh -
District..-.---.-...--....2,510 00 2‘510-00

» * e¢8

_ In the case of Terrell vs., Sparks, 135 8. ¥, 519, the
Supreme Court had under consideration the power of the Attorney
General to euploy an attorney to a&ssist him In performing certain
duties, said attorney not boing an Assalstant Attorney General and
the only authority for his employmcnt being found in & bill ap-
Propriating funds for ea 44 purpose. Sec. 1 of said appropriation
b11l reads as follous:
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. "For the purpese of enforcing any and all
lavs of the state of Texas, and for the purpose
of paying any and £l1l nccessary expenses in. 7.
brinoinv suits or paying expenses in nrosecuting
sang, there is hereby appropriated out of any
mopey in the state truavury, not otherwlse ap-
propristed, the sum of $25,000.00 or so much
thercof as may be nocessary, to be expended

under theo direction of the Attornoy General by
and with the spproval of the CGovernor, and to |
be pald upon varranis drava by the coupurollor
of public accouatﬁ on vouchers approved by the
Attormey General."

In holding that the Attorncy Gencral was authorized by
sald appropriation bill to employ an ettornsy to assist in the
performance of said duties, the court laid dovn the folloving
prineiples of law vhich are applicable here:

"The next important question that arises in

" the case is: Had Gov., Camphell and Atty. Gen.
Lightfoot authority under the statute to employ
Terrell as speclal counsel to assist the Attorney
General in the prosecuticn of the cases named and
other cases which might arise? The power to make
the contract must be derived from the statute it~
self; thersfore we rpust construe 1ts terms to as-
certain whether or not that authority 1lsg given.
For the rule of construction by uvhich ve arc to
be governod, we copy from Sutherlsnd on Statutory
Construction, 8 341, as follows: ‘'Whenover a
pover is glven by statute, everything neccssary
£o0 make it effectual or requisite to attain the
end is implied, It 1s a well-established prin-
ciple that statutes containing grants of pover
are to be construsd so &5 to include the author-
ity to do all things nccessary to accomplish the
object -of the grant. The grant of an express

~ pover carrles with it by necessary implication ev-
ery other pover necessary and proper to the cxe-
cutlon of the power expressly granted. VWhere the
law commands enything to be done, 1t authorizes
-the performance of whatever may be necessary for
executing-1ts commands,!

"By the terms of the statute of the Thirty-
First Legislature before copied, the duty is im-
posed upon the Attornsy UGoneral and the power is
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conferred upon him to prosecute sults against those
vho are unlawfully c¢laiming the public lands of the
state, for it is evident frou the terms of the act
that it wvas in the mind of the lLegislature when it en-
acted this lay that conditions recqulrsd a vigorous
prosecution of the state's claims against those who
vere infringing upon the rights in the public lands
of the state. In view of thils duty, the lapguage,
'end for the purpose of paying any and all necessary
"expenges in bringing suits or paying expenses in
prosecuting same,! eupovers the Attorney Generel, B
vith the concurrence of the Governor, to expend the
sum appropriated or =0 wmuch thereof as may be neces-
sary to accomplish ths purpose specified in the act,
and the cost of whafever might be necessary in the
discharge of the duties thus imposed upon him is in-
cluded in the term 'expense.! The gecond section of
the act shows that In the mind of the Iegislature
there was an immediate necessity for the Attorney
General to make epplication of this fund to the pro-
tection of the public lands of the state. Sults were
suthorlzed to be brought by the language, 'to pay

the expense of bringing suits and also in prosecut-

. ing the same.' Qut of this requirement there arose
the necessity and the pover of sald officers to do
the things that were vequired to be done in order to
institute and to prosecute those suits, and it re«
gquires no argument to show that the services of at-
torneys Vere necossary to the perforumance of this

dutyc . o o'

The law imposes certain duties upon a District Attorney.
In the performance of said duties, he may, or he may not, need the
services of somsone e¢lse, When ths Legislature passed the appro-
prilation bill here under conzideration, 1t is evident that 1t was
in the nind of the Leglslature that the conditions were such that
the District Attorneys in the districts named were in need of as-
sistance in the performance of the dities placed upon them by law,

- Therefore, even though it was not set forth in said appropriation

bill what the qualifications of sald essistants should be, or
vhat duties they were to perform, said District Attorneys were

-authorized by saild appropriations to expend tho sums appropriated,

or so much thereof as might bhe necessary for such purpose, in per-
forming the duties of thoir offices by employlng the assistants

theroin provided for.
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Thore is no general statute crcating the office of Assist-
nnt District Attorney that is applicable to zll District Attorneys.
There are numerous statutes creatlng the office of Assistant Dis-
trict Attorney and Assistant Criminel District Attorney that are
applicable to districts specifically named or identified.by other
descrliptions such a&s populatlon brackets, or number of counties
eanbraced therein, etec. It is our opinion that, where the only
suthority conferred upon the District Attorney of a designated
dictrict to appoint an Agsistent Dilstrict Attorney is found in an
appropriation bill vhich maltes an appropriation to pay the salary
of an Assistant Diatrict Attorney, the assistant thus asuthorized
to be appointed is not in fact an officer with all the powers and
dutices of his prlncipal, because no such office has been, or can
be thus, created by the Legislature. %The mere approprization by
the Leglislature of money for the paymont of compenssation to the
incumbent of & specifled position dogs not have the effect of
creating en office, or of giving such incumbent the character of
an officer, The only way an office can be created by the leglisla-
ture 1s by a statute duly passed for that purpese. . Such an assist-
ant ag is here being considered is merely an employeec, and not an
officer since he 1s given none of the powers of his principal and
is not authorized to perform any of the duties of his principal.
Therefore, since this position is not en office and the person
appointed thereto 1s only an employee, his compensation may prop-
erly be provided for in the appropriation bill, and such appropria-
tion bill is sufficlient authority for such appointment and for the
State to pay the appointee the salory provided therein.

P It 1s our 0p1nion, therefore, that each and &1l of the
appropriatioﬁa hereinabove reforred to were in all things legal,
vhich conclusion makes 1t unrnecessary for us to answer any of the
other questions ‘propounded by you. _

Trusting that this satisfactorily ansvers your inquiry,
ve remain, . : . . ' - o

:Youra veré,truly,-

| ) VK 17,1938 ATTOHNEY GENERAL OF TEXAS

' -u..l -'_)BIT“? GEUJ}(‘T"A-‘L aF Q; A5y BY %& JZJ‘ES o W Rt

e ' . R . : - . 88

" ST . ' , Assistent
‘ JwB/JCP L '




