OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL
Honorable Perry L. Jones
County Attorney ‘17.27

Travis County
Austin, Texzas

Deayr 8irt

Opinion Ro. 0-6596

Re: Can the Assezaor-Collestor of\taxes

scoept delinguent taxes on pc onal
rty without reqQui

dasl ¢t poll

same tiwme? Alsc on™Ee

Is the Tax ﬁw}.ntn

perty without requir
, the same time?

. bo¥ of taxes accept
estate without mulrins that

esctor of taxes sent out &

aent” taxes stating the emowht due

1945, The rer Gelays mailing

Nl after May 1st at tne aue to eadi-
aad interest the e-unqmt taxes are a

.1 the tax collector aocept the amount
d -or sust he return the check Lo the taxpayert”

We ansver your questions in the order pressated,
but since our ansver to Questions numbsre 1 and 2 will be
the same, we will treat them together. We sonfine our answver
to delinguent taxes only, insofar as the rijat of ths taxpayer
to pay the saxe without at the same time paylnz his delinquent
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poll tex. The opinions heretofore rendered have hsd to do
with the payment of ocurrent texes, as 414 the case of Stuard
v. Thompson, 251 S5, W. 277, &nd we 40 not find it necessary
to oonslder the prlor opinions of this department or the
case Oof Stuard v. Thompson, supra, as affeeting our decisions
here one way or the other, except the Stuard v. Thompson

case supporis our answer to your quesgion No. 3, and 1is
adopted for thet purpose only.

Without attempting to review the statutes ocomposing
our taxatlon system pertaining to delinquent taxes and the
method of securing and ocollecting the same, when not volun-
terily paid es provided in srtiele 7324, infrs, we may say,
genorally, that three methods are provided. First, foreclosure
of snd sale under the constitutional lien imposed on esch
tract of land for the taxes assessed against it; secord, the
sunmary process of seizure and ssle by the collestor; and
third, sult for taxes, and the levy on end sale of all land
(except the houoatend’ in gatisfaction of the judgment. We
should say that under existing lew the sumnary process of
seizure and sale by the collector of rsal estats for the
taxes due thereon does not apply, but dces apply to personmal
property.

Artiele 7324, V.R.C.8., provides in part as follows:

*#henever any person, or persons, firm or eorporation
shall pay to the tax ¢ollector all the taxes, interest,
penalties and e¢csts abown by the delinquent tax reeorids of
the oounty to be due and unpaid agsinat trast, lot or
pareel of land for all of the years for eh taxes may De
shown to be dus and unpeid, prier to the institution of
suit for the collection thereof, the tax collector shall
issue to such persea or persons, fira or sorporstion, a
regeipt covering such payment as 18 now required by lsw.m"

Artiocle 7345, V.R.0.S., provides as follows:

"Ahen two or more lots or blocks or tracts of land
are rendered in the seme rendition with separate valuations,
and the taxes due thereon besome delinguent the tax collestor
sahall, when tendered, accept payment of the taxes due on each
lot or block or trast of lsnd having such separgts valmgtionr

Article 7345a, Sectionzs 1 to 10, inclusive, providas
for the trensfer of the tex lien fixed by the Constitution eand
statutes upon real estate to any person authorized, se provided
for in sald article, by the owner of suoh resl estate to pay
such taxes and mekes provieion for protection of the assignor
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and assignee of such lien by fixing a limitation periocd of
one year vithin vhich foreclosure may not be had by the
assignee and for a redemption period, all of vhich statu-
tory provisions evidence a clear legislative intent not to
wake the payment thereof dependent upon the payment of
delingquent poll tax, which is a separate and distinct tex
and not sacurcd by any lien whatsoever upon any praperty,

real or pereonal, owned by the deliinquent taxpayer.

The Supreme Court of ocupr State in the case or
Richey, Tax Colleetor, et al, v. Moor, 249 8, W. 172, in
an able opinion by Chief Justice Cureton, sald:

"In considering the rule requiring the full pay-
ment of the taxes, wo think it an appropriate deduction
from the authoritles to say that, vhere it is necessary
for anyone, in order to preserve unimpaired his property
rights, to pay the taxes due on any separate tract or
parcel of land vhich has been separately assessed, he
has the right to do soj and where the statutes can be
coustrued to accomplish this end, then they should be
80 construed. Under the constitutional provision defore
us, the right of the cltizen to have any tract of his
land free of any lien, except that to secure the taxes
levied against it, i= an Iimportant, substantiasl, and
real property right, not limited by the Conatitution
by any obligation to pay all other taxes due by him.

If wve were to say that the taxpayer cannot pay
taxes on one tract of his land without pay on all
or paying all of hin haxea, in Uts final effect on
» a8 previous ve would be avnrdina a4 1lien
not provided by the Constitution, or ilamposing & quasi-
distraint not vareanted by that 1notruuent. The ral
: 52 x tTme ﬁu not

Judge Cureton further saild:

"We are of the opinlon that the tax against each
separate tract or parcel of land, insofar as the right
of payment is concermed, is to be regarded as a separate
tract, and may be peid without &t the same time paying
other taxes."”
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, We have not overlooked the faoct that Judge Cureton
in this case 1s dealing with the pright of the taxpayer to

pay current &4 velorem taxes sasesned against separate tracts
vithout at the same time Yeing regquired to pay the tax assessed
against oOther and different tracts, Mit he takes peins to say
that, as vwe have noeted In our esphsses in gquoting from this
case, that the taxpayer iz not required "ts pay all other
taxos due by him; . . . or pavine all of his taxes” without

a ¢ same Liue paying ofﬁﬁr taxsas. Tte poll tax 1s part

of 811 of hir toxes, is yvart of all asther taxes.@ues by him,

is other taxes. Hence, we think it safe to say that this case
is indlegtive of the rule that would be apnlied 1f delinquent
taxes beoen Clrectly 1nvolved., We think the rule vould
apply vith greater {orce &s pronsunced in this case to delin-
Quent taxes, for obvicusly the taxpayer has as much pight to
pay his delinquent taxes within the time pr ibed by statute,
as gurrent taxes and thus redsewm and welieve Mir property of
the lien. PFor ue to say thet this right may bhe adbridged by
regulatisns or gencral rules not provided for in the Constitu-
tion and statutes, and not sanctioned by judicial spproval is
& pronouncemsnt ve Aye not williang to make.

Horeover 1f we vere to hold that the delinguent tax-
payer 'must vay his delinquent poll tax at the same time that
he pays nis dslinquent property tex, ve would in effect be
adding a provision tec Article 732k, aupre, by construction
vhich the legislature did not see it to add, by saying in
effects "The tax collscter shall iseus to such persom or
persons, . . . 2 vacelpt cavering suoh payment as is now re-
quired by lav provided such person or persons pays at the
same time any delinquent poll tax that may be owing by him."
If such nrovision is to be added to the statute 1t is exclu-
sively within the province of the Leglislature, and ths Legis-
lature has not thus spoken.

We thé¥efore conciudé that it is the duty of the
tax collector to Accept apd redeint for delinquent taxes
covering real srta%e and personal property, whan timely ten-
dered, without at the same time exacting of the delinquent
taxpeyer payment of any delinquent poll taxes ansessod against
him. 1If this be the law, and we think it '3, there could
cortainly b2 no 1iability upon the tax collaecter's offlcial
bond by fallowing it. : '
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In thus c¢onoluding we 4o not mean %0 hold that
the State is without any legal remedy to eollect delinquent
poll taxes, but do hold timt the remedy is not by the tax
collector asserting a lien against property or a dkstraint
upon the delinquent taxpayer, where the Constitution and
staetutes have given none, whioh would be the effect if we
say the tax ocollector may refuse to sccept and receipt for
delinquent ad valorem taxes timely tendered by the delin-
quent texpayer on real or personal property, unlesgss such
delinguent taxpayer pays at the same time another delin-
quent tax due by him, namely, a poll tax. ¥We do not find
it necessary in order to snswer your question to discuss the
remedy avallable to the State to colleot delinquent poll
taxes, hence refrain from doing so im this opinion.

Passing pow to your third question, we do not
think it requires extended discuasion. If the Asgessor-
Collector of Taxes sent out a atatement of dslinquent
taxes stating the amount due if paid by April 30, 1945,
and the taxpeyer delayed mailing his check until after
May 1, 1945, at which time additional penalty and interest
have acorued, the Tax Collector, as the oolleoting agent for
the State and ocounty, 1s not authorized under the law to
aecept the amount tendered in full payment of the taxes,
interest and penalties, as the amount would be less then
the taxes, penalty and interest due. If the amount tendered
be less than the taxes, penalty and interest due at the tinme
of the tender, whether the differenee be small or large, the
Tax Colleotor is not authorized undexr the law to acoept the
seme. Stuard v. Thompson, supra; Gameron County Water
Improvenent District No. 8 v. De La Vergue Engine Co.,

100 P. (2d4) 523; Kansses City Life Insurance Co. ¥. DuVal,
129 s, w. {(24) 70, all of which hold that a tender must
include everything to which tis oreditor 1s entitled, sana
a tender of any less sum is ineffeotusnl,

We. hope the foregoing sufficiently eanswers your
questicns

AT PRoV_’ifi' A—TUIi },J)a 19457 . N Yours very truly
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