OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

‘Honorable Ceorge H. Sheppard

Comptroller of Public Aeccounts
Austin, Texas

Dear Sir: : Opinion Ho. 0=6615
: Re: Vallidity of H,.B. 303, Regu-
lar 3ession, Forty-ninth.
legislature, concerniang ap-
propriations for the 3State
» i 3011 cnhservationxﬁoard.
Your letter of May 28, 13945, requesting thu\opinlcn
of this department on the validit;«br‘nbuse Bill 303 and re-
garding the effect of the Statute of Limitations upon the right
of ths legiaslature to lppropriate,/hlg bbgn received. The
letter 1s set out in full as’ rollowso y ’) s
hS \
"Phe ntatuta,eraating tha/état/ 301l Conserv-
ation Board sets out & per diem for members of the
Board and for supervisors at $4.00 per day. It al-
so specifically provides for five ‘cents per mile .
for traveling each vay between the residence of
the supervisor and the dosignated business orfiee
of the dutrie\t ‘ wiior.¢_ _ .
A
- *Tha ?ortyxa Loélallturo nede appropria-
: tiona for both mileage and per diem for ths Board
.. members, district supervisors end fleld represent-
“atives. Under normsl functions of the program, the
appropriltions for such purposes for the present -
bienniuwn vas exhausted. The Act making the appro-
priation for the above mileage and per diem also
enrrtqﬂ,th. rollcwing provisiona .

"1 The appropriltlon: herein providnd are to
be coastrued as the maximum sums to de appro-
riated to and for the several purposes named
herein, and the amounts are intended to cover
and shall cover the entire cost of the respec-
tive items and the sams shall not be supplement-
ed from any other source; and, except as other
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wise provided, no other expenditures shasll be
made, nor shall any other obligations be in-
curred by any department of this State, pro-
vided, hovever, that nothing herein shall pre-

- vent any department head from peylng less than
gho n,xim amounts set for any salaried posi-
ion.

"The Board members made no applicatioan to the
Governor for a deficiency appropriation as provid-
ed for under Article 4351, R.C.S., and no such de-
flciency approprisation was granted.

"The 301l Conservation Board and represent-
atives continued to funstion after the appropria-
tions for mlleage and per diem had been exhausted,
sud created alaims for both mileage &nd per diem
‘thereby, and have made application to the pressant
Session c¢f the legislature for an appropriation for
the payment of such claims.

“The present legislature by House Bill No, 303
makes &n appropriation for the State 3o0il Counserva-
tion Board to be used to pay the per diem and mile-
age of both the Board memoders and district super-
visors of the above mentioned claims.

"The shove mentioned bill carries both an
emergency clause and & preanxble, The first para-
graph of the preamble resds as follovs:

"WHEREBAS, The 3tate 30il Oonservation Act
provides that supervisors say recelive compen-
sation for services not to exceed Four Dollars
($4) for each day he shall de 1a sttendance at
the reguler meetings of the Board of Supervis-
ors, and five cents (5¢) per mile for travel
each vey bDetveen the residence of a supervisor
and the desigasted businsss office of dis-
triot supervisors. Supervisors shall de pald
quarterly for their services, and may not re-
ceive compensation snd mileage for any mumber
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of days in excess of five (5) in any thrse-
moaths period; and!’

"The question is raised in this department as
to whether or not the appropriation made in the
above mentioned House Bill No. 303 1s valid for
ths followlng reasons, to wit:

"1. Is there sufficient pre-existing law
to authorige the appropriation?

72. If thereis sufficient pre-existing law,
thsn 13 the Legisleture prohibited from making
the appropriastion by reason of the prohibition
set out ia the original appropristion made by
the Forty-elighth Legislature for the payment
of milesge and per diem? :

¥3. And for the further reason that the
301) Conservation Board failed to avail itself
of the privilege of a deficiency appropria-
tion grant under Article 435},

"Can the Legislature maks a valild appropriatioa
based upon pre-existing lav vhen there is 2 statute
of limitation in existence (either genersl or spe-
cial) against the payment of & claim, vhich clainm 1is
a valid claim, except for the Statute of Limitation?
In other words, does the Statute of Limitation de-
feat pre-existiag law in the rights of the legisla-
ture to appromriate?

"In saswer to thé§ ianquiry, I refer you to an
opinion written July P8, 1933, addressed to the Hom.
Moore Lynn, State Auditor and Bfficiency Expert, dy
Assistent Attornsy Cenersl Willis E. Gresham. Also
Opiaious Nos, 0-2118 and 0-A382.°

The facts stated in your letter show that the Board
made no application to the Governor for a deficiency appropria-
tion; therefore, if the Legislature had suthority &o appropriate
a8 in the instant case, it had such by virtue of pre-existing
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lav as contemplated by Seation M, Article III of the Constitue
tion of Texas, which provides, in pert, &s follows:

“The hu.ntu. + o o EAlIY ROt . . . grant
by appropriatiouns or othervise, any amount of moaey
out of the Treaswry of the State to any individual,
oa & ¢claim, real or preteaded, vhen the sams shsll
nos ht" been provided for by rre-existing law.

.- 2 &

Article 165a-%, V.A.C.S., the "State 801l Couserva-
tion Law"” created by Acts 1941, A7th legilslstwre, smending Aots
1939, A6th legislature, provides, among other thinzt, for the
establishing of ths Soil Conservation Board, ocutlines its duties,
compensation, etc., directs ths selection of supervisors, amd
sets out the compensation to be paid them, authorises the em-
ployment of othsr agents and employees, and provides for the
selection of the County S0il Conservation Committee.

The pertinent provisions of the statute are shown be-
low:

Subsection B, Section ¥, reads ia part as follovsi

"Members of a County Soil Conservation Com-
mittee shall receive no compensation for their serv-
ices excapt the delegate to the District Conserva-
tion Convention who ahall receive Five (5) Ceats
per mile for travel each way betveen the County
Seat of his countsy and the place where the District
Coavention 1s held,“and Pour Dollars ($8) per day,
not to exceed two (?) chzs, to be peid by the 3tate
S0il Conservation Board.

Subsection D, 3ection A, reads in part as follovs;

" .« Blective mombers of the Board may re-
ceive compensation for their services xho Board,
not $0 exceed the sum of Ten Dollars (FO per diem
for each day of actual service rendsred, bul eash
member shall be entitled to expeases, including
traveling expenses, necessarily insurred in thg dis-
charge of his duties &s a member of the Board.
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Section & provides in part as follovs:

"« o« « A supervisor may receive compsnsa-
tion for services not to exceed Four Dollars ($4)
for each Aday he shall be in attendance at the
regular weetings of the Board of Supervisorp, end

- Pive (5) Cents per mile for travel each way be-
tveen the residsnce of a supervisor and ths desig-
nated business office of the dlatrict supervisors,
Supervisors shall be paid quarterly for their
services, and may not receive compensation and
uileage for sany number of days in excess of five
(5) in any three-month period, except that one
momber of each Board of Superviaors shall be en-
titled to receive Four Dollars ($4) per day not
to excesd tvo (?) days, and Five (5) Ceats per
mile while attending an annual State~-wide meeting
of supervisors to be hald at & time end place to
be determined by the 3tate Scil Conservation Board,
The provision providing Five (5) Cents per mile
for travel for distrioct supervisors shall be in
effect September 1, 1931, and thereafter.

"The supervisors may employ such officers,
agents, and employees, psrmansnt and temporary, as
they may require, and shall determine their quali-
fications, duties, and compensation., . ., ."

Subsection H, Section 4, reads iz part as follovs:

"Al1l moneys, funds, and securities coming
into the hands of the 3tate Soil Conservation
Board shall be deposited in the 3tate Tressury
and placed in the State Treasury to the oredit of
a special fund to be known a&s the 'Stats 3oil Con-
servation Fund'; and all such funds, umoneys, and
securities hereafter deposited or credited to such
fuind are hereby sppropriated to the use and benefit
of the State 50i) Coaservation Board and may be, by
said Board, used in the administration of and in
compliance with this Act. ., .."
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Numerous dbinions of the 3upreme Court and the Courts

of Civil Appeals discuss the effect of Article IXII, 3ection Ak,
of the Constitution; but we think it suffice to guote from the
opinion of the eme Court in Pt. VWorth Cavalry Club v. Shep-
pard, 83 3.W. (24) 660, as follows:

"It 18 settled as the law of this state that

under the provisions of seection ¥4 of article 3 of
our State Constitution, the legislature is prohib-
ited from appropriating state money to eny '‘indi-~
vidual?! on any claim, unless, at the very time the
appropriation is made, thare is already ia force
some pre-existing valid lav constitutiag the claim
the appropriation is made to pay & legsl and valid
obligstion against the state. . . . Finally, it
1s settled that by legal obligation is meant such
an cbligation as would form the besis of a judg-
ment against the state in a court of competent jur-
isdiction, in the evant the legisletwre should per-
mit it to be sued. Austin National Bank v. Shep-~
pard (Tex: Com. APp. opinton addpted By Supreme
Court), 123 Tex. 272, T1 8.W. (24) 232; Austin
Netional B.nk v. Shepperd (Téx. Com. App. opinioa
adopt#d by Bupreme Court), 1?3 Tex. 280, T1 .V,
{2a) 246; Cersicans Cotton Mills v. Sheppard (Tex.
Com. Apg. opinion aloptéd by Supreme Couwrt), 123
Tex. 352, T1 S.W. (P4) 247; NiZhols v, 3tste, 11
Tex. Civ. App. 327, 32 8.W, 452 (writ refused)
State v. Neldeman (Tex. Civ. App.) 163 8,¥W, 10
(writ refused); State v. Wilsom, Tl Tex. 291, 9
’ Sovo 155.'

Frou & reading of the provisions of Article 165a-X,

quoted sbove, 1t is to be noted that certain limitatiouns are

imposed, as for instance that applying to members of & Couaty
S0il Coaservation Cosmittee, found im Subssetion B, Bection &

of the Article, wherein it is sald,
($8) per da t_to 4 _two
of Bection O re

follows:

", o s and Four Dollars
days. .»", and that portion
h veads in par: as

4
© supervisors, W




"« . . and may not receive ¢ompensation and

mileage for any number of days 1ia excess of five
any three-mon riod, excsept t one
r of eac d upervisors shall de en-

titled to receive Four Dollars ($4) per day not
to exceed two SPI d.!" . . .ﬂ

With the specific limitations appearing in the pre-
existing lavw, ve must point out that any alleged daim which
vas oreated in csontravention of the strict limitations would
not be & claim based upon pre-existing lav. However, it is to
be observed that House B1ll 303 quotes in its preamble & por-
tion of Article 165a-4, containing a limitation elasuse; there-
fore, not having vieved & copy eof ths original cleim, ve must
presume, for the purposs of this opinion, that the legislature
did not appropriste the sum provided in House Bill 303 to pay
a clain founded upon exponditures made in oxcess of the strict
prohibition of the statute, .

We have carefully examined the foregoing authorities,
and, in view of the interpretation placed upon Article III,
3ection 44, of the Constitution of Texas, are of the opinion
that Artiole 165a-4 is & pre-existing law vithin the meaning
of the coastitutional) provisiocn, and that House Bi1ll 303 con-
stitutes a valid exercise of leglslative authority.

The foregoing paragraph ansvers gquestion Mo, 1 of
your reqQuestj however, since there is no contravention of the
Coustitution in the legislative appropriation uader considera-
tion, your question Bo. 5 nsed not he discussed,

The limitation imposed by Paragrapii b, 3ubsection
(15), Section 2, Geusral Provisions, page 1075, Acts 1943, A8th
legislature, 183 correctly quoted in your letter above, and vill

aot be repeated. _

It i» t0 bo observed that neithsr Sectiom 2, the
1imitation provisions, nor the appropristion provision fouad
at page 1013, Acts 19‘). 58th legislature, makss refersuce to
Article 165s-k, Apparently there has been no attempt in this
appropristion sct to repesl or in any masnsr limit or destroy



Honorable George H. Sheppard, page 8

the plain provislons of Article 165a-M. This department has
repeatedly held that an act of appropristion cannot have the
effect of repssling s general statute, and 1t has long hence
ceased to De & debatabdle question that at & subsequent session
of the legislature it may modify or vepeal acts of a prior
Legislature. '

The vords used in the limitstion section, lines two
and three, "several purposes named herein,” refer to the sot
in which such words appesr, for there is no previous reference
in the rider to any other snactment.

Specific act of the Legislature requires the officers,
the Soll Conservation Board, to perfors their duties. Article
165a-4 srsates the legsl obligation of the State to coapensate
for the dutles performed and the specific expenditures suthor-
ized. The duty of maintaining and carrying oa is imposed upon
the Board by lav and if the subsequeunt appropriation to provide
for that legitimate and necessary purpose is insufficieant, it is
sizply becsuse such Legislature failed in its estimate of the

' amount required under the pre-existing genaral statute.

In our opinion No. 0-7118, directed to Governor
0'Daniel, it was sald:

"Every head of a depariment, and every manager
of a State institution, perheps without exception,
is by lav clothed with the power or duty of con-
tracting (in ths manner presoribed by law) for sup-
plies, traveling expenses, and other things nec~
onsary to the proper administration of the depart-
mantal or iastitiational affairs. Every sush pur-
chase or expenditure by such peraoa does legally
ocreate & debt sgainst the 3tate, not oaly to the
exteat of the specifis appropristion therefor, but
likevwise t0 the further exteant of any casual defi-
ciency of reveanus suthorised by the Legislsture for

such purpose." : o

Although opinion No. 0-2118 was in respouse te an in-
quiry regarding the suthority of the Governsr to grant & defi-
cilency appropriation, we think the quoted paragraph in point
with the iastant question. :
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in view of the above, 1t is the opinion of this de-
partment that the limitation provision contained in the rider
of the appropriation Aet of the ¥8th Legislature does not
modify or limit the specific provisions of the General 3Stat-
ute, Article 165a-8, im such a manmer as to dsstroy its effect
gs & pre-existing lav, This is 1in ansver to your questiom No.

Your last question, relsting to the effect of & stat-
ute of limitation upon the authority of the lLegislaturs %o ap-~
propriate to pay a claim arising under a pre-existing lav, is
too general to permit a direct opinion of this Jepartment,
However, in your supplemental requsst, of June 23, 1935, you
rresented a particular case under a specific statute snd your
question vas answered im our Opiniomn Ko. 0-6363, approved July
9, 1945, Since your supplemental request appareantly vithdravs
the geueral question in your first letter, ve are not discuss-

ing it here.

' Trusting that this opinfon considered together with
Opinion No, 0-6363 sstisfactorily answers your inquiry, ve are

Yours very truly
- ATTORNBY GENBERAL OF TEXAS
By ¢/<%§;L&,/u4—4 9’4»—<;1_AL,

Earris Toler
. Assistant
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