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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNKY GENERAL

Ronoreble Leonard Qarlton, Commissioner
Buresu of Labdbor 8Statiftios
Austin, Texas

Dear 8ir:
Opinion Ko, 0-662]
Re: Conflioet of riders sppeering in
Appropriation 3i]ll affecting
Boxing and Ir ing Enforcemsnt
Fund of the B u of labor
Statsissien.
‘a From your letter of recent date theq follow-
I'§

*In the Approprittionlj - 43-435,
there is & confliot in rid - XL
Yrestling Fund of the Bu

r"the Boxing and
as follows: 'An

vrestling Divisio ihﬁ : i
- Boxing en t-

balance in e1ig

;oy for the Boxing and
uring the first month
b fiscal yaar, and wes 80 re-

. g€{ions Bill, howsver, tbo rs {8 another rider
38 follows: 'Any balance in the Boxlng aaéd

‘Tes nd Bnfnrcenant Fund at the close of each fiscal
year shall be alloceted and trsnsferred one-fourth to

the available schoel Fund and three-fourths to the Genersl
Revepue Fund,!
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"The latter rider had bdeen carried on the Appro-
pristions Bill for the previous dlennium (1941-43), and
it is bdelieved that it was inoluded merely through type-
graphiocal error in the printing of the d1ll,

"We should like your opinion as %0 the governing
rider as intended by the Porty-eighth legislature.”

The provisions of the sppropristion dill rororftd to by
you appear in the Qeneral and Special laws of the Torty-Eighth
L;gi;lltnro, Regular Session, 1943, Chapter 400, p. 885, at pp.
$59-960.

The first “"rider" appears on pags 989 immediately fol-
lowing the itemized snd speoific ap;ropristions for "Sslaries
and Maintenanoe" to be paid out of the Boxing and Wrestling Fund
and presoribves "eny bdelance in excess of $3,000,00" to be allocated
and transferred a year, The other "rider®
follows the dtemized appropristions for "Saleries” and "Maintenance
and Misoellaneocus”, out of the Boiler Inspection Fund, and at the
close of the different items sffecting the Department of the Bureau
of Labor Statistics on page 980, 'fith specific reference to tie
ssme Boxing and Wrestling Raforcement Fund, the legislative len-
guage thus inserted c¢ozmands “"any balance” in sald fund $0 be al-
located end transferred, Both provisions of the same bill are
identical in language, except thet the first im position in the
biil requires the allocation and transfer of “any balence in ex-
cess of $3,000,00" while the latter in position requires said
alloocation and transfer to bLe made as to “any balance."

‘7hile we recognize that probdedle desirability from the
stagdpoint of efficient administration of the Boxing and “restling
Division of your office would impel & ruling whioh would permit
the retention of the 23,000,00 balence, thus giving effect to the
first expression appearing in the bill, e heve ¢ ncluded that
tre adjudicated law is othervise, Hsving sought in vain for e
reasonable means of construotion which would give life and vitality
to each provision, we ocannot escepe the oconclusion that there 1is
irreconcilable oconfliot - that it would de rhysiocally impossible
to allocete and transfer "eny balance in ex0ess of “3,000,00"
and at the sa<e time to allocate and trensfer "any balanoce™ in
salé fund "at the close of each fiscal year."
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The ocnclusion thus reached requires an enswer to the
question: As bdetween conflioting provisions of the sane enaotment
of the legisleature, which should prevail?

Although the rule has dbeen oritiocized as "purely arbvitra
(Smith v. Board of Trustees of Barnes Oity, 198 Cal. 301, 245 P,
173), in scoordence with the prinoiple that the last expression
of the legislative will is the law, in ocase of conflicting pro-
visions in the same statute, the prevailing line of authority as
snnounced by the mejority of courts passing upon the question in
this oocuntry seems overwhelming that the lest $n point of time
or order of srrangement prevalls. 08 0. J. 999, 608; Great
Northera Ry. Co, v. U. S., 155 F. 945, 64 C. C., A, 93, affirmed
208 U, 8. 452, 28 5, Ct, 313, 52 L. R4, 567; U, S. v. Jackson,
143 ¥. 783, 75 C. C. A, 41, reversing C. C. Ex parte Jackson,
140 ¥, 268; U. S. v, Updike, 25 ¥, 24 746, affirmed, 0. O. A.,
52 ¥. 24 1, oertiorari grented, affirmed 281 U, S. 489, 850 S. Ct,
367, 74 L. Ed. 984; In re Richards, 0. C. A.,, 96 F. 935; Reynolds
ve. U, S. 80 Gt. Cl. 160,

For oases to the sane ffect, from eighteen states of
the union see 59 C. J, 999, 8§ 596, note 58,

Texas has olearly followed t.is rule of necesssry oon-
struotion in the case of Parshall v, State, ¢2 Tex. Cr. R. 177,
138 S. W. 767, from which we quote the following:

"¢ & * The different seotions or provisions
of the same statute or Code should be so sonstrued es
to barmonize and give effect to each, dbut, if there
is an irreconoilable conflioct, the later o8 on

Tevalls,' lewis' 3uth. on Stat. fonst., .

P. 214; citing ©x psrte Thomss,133 Ala. 1, 21 Soutk,
569; Hand v, Stapleton, 135 Ala. 156, 33 South. 689;
Ven Hornm v. State, 46 Neb. 62, 64 K. 7. 365; Omsaha
Real Est. & T. Co. v, Kl‘agscow, 47 Keb. 502, 66 N. .
658, And: *'If o oonfliot exists between t.o statutes
or provisions, the earlier 1in enasctment or position is
repealed by the later., "leges posterjiores priores ocon-
trariass abrogaant."

gontlict between different gecotions or parts of the

ot are Tepeatad, that Ts, the part of & statute
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» tho ed A o
eflect & e 8”0 s This rule is applicad
where no ressonsble eonstruotion will harmonize the
perts. It 4a presumed that sach part of s stetute
is intended to coact with every other part; that
20 part is intended to antogeuisze the general pur-
pose 0f the ensotment. To sscertain the legislative
intent every part of an sot, and other sots in pari
materis, sre $o be considered. One part of an sct
may restriot snother part - an early seotion s later,
and vice wverssi dut, if oa e part 1s oo out of line
with other perts end the generesl purpose of the set
that it can only operate By wholly neutralixing some
other part, then the later provision is supreme, ss
expressing the latest will of the lawmaker. Henae it
is' & Tule that where the proviso of an sct is direct-
ly repugnant to the purview, the latter is repealed
by $t.' lewis' Sutherland's Stat, Const, @ £80, ¢ * *«
(Emphasis ours).

To the sane effect, ses Stevens v, State, 70 Tex, Cr.
R. 585, 159 8, ¥, 508,

This view is strengthened dy our holding in opinion

No. 0=8329, wherein this department was oornsidering oconfliocting
provisions in sppropriations for the Certificate of Title Division
from Certificate of Title fe=s in the Elghwey Pund. Ch. 40C, Acts
43rd ler., suprs, st p, 946, One proviso limited the tppropr{ation
to 175,00C.C0. I a paragrar: following the ;roviso, expenditure
of sufficlent certifiocate of title fecs to ad-inister the act was
authorized, Tre orinior on the cuestion irvolved is as folloaus:

"Sinne there is & direct coznflict between thoase
two provisions, alick can .ot e resolved by the eppli-
cation of sny other rule of statutory construction, -~ e rust
8;:1y the rule that in cszse of oonflict between provisions
of the ss e enactzment, the provision lest in roint of posi-
tion in the .ot co~trols, on the thLeory that it 4s the
latest expression of tie legislative will. Ctevens v,
stete, 1%9 5. V. 505. Thus the proviao is sujesrseded by
the paregraph succe«ding it.
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*I$ has deen anct:ntod that the confliet is to
%o resolved by regarding the provisc as an spproprias-
tion from the Osnerql Fund. To this we eannot agree,
It is mot the prevince of eenstruction to very the
mesning of ussadiguous lnnaunto in order to evold &
sonfliet detween poreions of the law, This is legis-
latiocn - « pot i{nterpretation,”

In our Opinion Fo, 0-6379, it was held;

"In view of the foregoing suthorities, it will
b seen that in case of repugnsney betwsan two pro-
vieions of the statute, the g:;torlor in position
shauld b fivtn effect a8 VYol the later expression
of the legislature.,” OCiting 59 Tezss Jurisprulence
139 and Stevens v, State eupre.

Peiny eonvinoed that the two provisions of the eppro-
priasion i1l question are ip irreconciladle eonflies, in
viow of She sbove suthorities, the latter expression nust ecn-
trol, and tshat, therefore, the stipulesion by the legislature
that ﬁgg*igaliag%,ln tbe Poxing snd urestling Bnforosaeat Fund
at the ¢ ach fiscal year shall % aslleceated and trans-
ferred ese-fourth %0 the Availadle 9¢hool Fund and three-fourths
to the General Revenue Fund™ zust bve held as the expression
whieh is eontrelling snd effestive,

Ycurs very truly
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