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"I wish to sulmit for your epinion the qussa-
tion whether an offlcer or enlisted man in the
Texas State Guard, under either of ths above types
of activity, ia personally liable and subject to
sult for personal injury or property damage by
reason of his operation of motor vehicles or othsr
equipment in possessiocn of ths Texas state Guard
and operated by him under orders of his commanding
officers,

"%e have been informed unoffieially that s pre-
cedant case involved a mesmber of the Former Texas
National Guard in Dallas, Texas.:

"incidentally, the Texas Etate Guard has bLeen
accorded recognition by the war Department as the
organized militia of the state, pursuant to federal
lawj and generally the motor vehicles or other equip~
ment used by ite members is equipment owned by the
United States and furnished to the State for tralning
and performing the sotive duty of the militia."

Artiocle 5765, Vernon's Annotated Civil Statutes, as
sxmsnded by House Bill No, 8585, emmctesd by the Forty-eighth
Lezislature, reads ap follows:

“The militia of this State shall be divided into
two (2) olasses, the notive and reserve militia. The
uctive militia shall consist of organised and uni-
formed umilitary foroes of this State which shall be
known as the Texss Ratlional Guard or the Texas State
Guard, as the case may o3 the reserve militia shall
consist of all those liatle to service in the militis,
vut not serving in the Toxas Xational Guard or the
Texas State Guard.”

S8aid House Bill Yo, 686 further provides, in part, an
followns:

"seation 1 {a). Authority and name. wnhenever any
part of the National Guard of this 4tate ia in active
rederal service, the Jovernor is hereby authoriged to
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orpzanize and matintain within this Stete durlng
such period, under such regulations as the ‘lecre-
tary of Yar of the inited States may preacribe
for their orgenization, standards of training,
instruction and discipline, such military forcoee
&8 the Governor mey deem necemsary to defend this
31’-!1;0- ® X %

®(b) Buch forces shall be & part of the active
militia and a component of the Military Forces of
Texas and shall be additional toc and distinet from
the National Guerd and shall be known as the Tsexas
State Guard: Provided, however, thet mesbers of
the Texas National Guard who are not at tiae tle in
Federal service may be used, under the avthority of
the Adjutant General, to commang, instruct, tra
and administer all or any component of the Militarw
Forces of this State, including such 3tate Guard."

fgection 2 (a), Organisation, Rulas and Regula-
tions, The Governor is hereby authorised totg:osoribo
rules and rezulations not inconsiatent with
viaions of this Aot governing the enlistmsnt, orglni
sation, administretion, uniforms, equipment, mainte-
nance, cammand, treining and discipline of sush forces;
provided such rules and rogulationl, in so far as he
deams practiecable and desirable, ahall conform to ex-
isting law governing and pertaining to the Xational
Gug:d an:! the rules and regulations promulgeted there-
under.”

Article 5838, Vernon's Annotated Civil Stetutes, as
amended by said Houss H1lil No, 88D, provides as {ollows:

PActive militia service. The military forces of
this state when called into active serviee of this
ctate in time of wer, insurrection, invabion, or ixe-
minent danger thereof, or ths preventicn of invasion,
shall during their time of service, Le entitlsd to
the same pay, rations, and allowances for clotn;nu
as is now or may hevealter be aatabliansd Dy, tne laws
for the army of the United States."
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There is no provision in the laws creating the Texas
state Guard exempting any member therscof from civil liabllity
for the death or injury to another person or from property
damasze.

The authorities are very meager in regard to the civil
liabilitios of members of the militia, From the deecisions of
the Federal appellate courts (Fedsral Digest, Vol., 46, title
¥ilitia, key musber 19) we note that Lt ia generally recognised
that a member of the militia may be civilly liable for torts
committed by him.

%e quote from Volume 36, Ameriscan Jurlsprudence, pages
264-266, as followas

"sec. 118, Personal Liability of Persons in ¥ili.
tary Service,—It is a well-established rule that par-
sons engaged in the military servios of the atate or
nation ars not liable in a civil suit for damages for
acts done in ths course of their military duties, in
obedience to the lawful crders of a superior ofiicer,
or, as stated by some authorities, in obedience to
orders which are apparently lawful or not apparently
lawful, but i such orders are illezel, or apparently
illegal, or are such ag & man of ordi sense and
understanding would be Justified in deeming illegal,
they afrord no justification for the wrongful act,

* % B,

# #£ © » & B

“A soldier 4is responsible for damages for all acts
done by him without orders or outside or in excess of
his orders. The mere fact that one is a member of the
military does not give him license to do those things
which & oivilian cannot do, # & &#,"

# O# & % & &

“Sec, 17. Superior or Commanding 0fficers.- while
inferior offlcers and scldiers bound to obey orders
are protected in so doing, exoept where such orders
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show on their fuce their own i1llegality or want
of suthority, a supsrior officer is himsgelf an-
swerable for all acts within the fair scope of
the orders given by him, and his only avallatle
defense 1s that the orders given by him were
lawful., The general rule is that officers in
command of military forcea are not personally
liable for injuries resulting from their offi-
cial acts in the prosecution of lawful military
operations. This rule is subject, however, to
the limitation that personal liability may be
incurred where the officer acts wantonly, or in.
the absence of any reasonable necessity., # % #
officers who have militia in command may be re~
sponsible for damsges sustained by a citizen re-
sulting from the practice of firing guns by
members of the militia under their charge and
at their command, # i+ #M

Therefore, we conclude that a member of the Texas
State Guard, engaged in either of the types of activities de-
soribed by you, is responsible for damages, in respect to
elither personal injuries or property damage caused by his sots
of negligence, whether with or without orders or in excess of
his orders. 136 ALR, 235, 31. We point out, however, that
compliance by a privats goldier with an order of a superior
officer 1is sufficient Justification for the violation of a
traffio rule unlesas the order is so palpably unlawful that &«
reagonable wan in the position of & person obeying it would
perceive its unlaswful quality, and that an order to keep &
motor convoy together, even if that involved continuing in
the face of a red light, although illegal, cannot be deemsd
palpably or obviously illegal to a soldier charged with the
operation of one of the trucks in the convoy, but it doea not
follow that a private soldier would be excused by such an order
from the consequences of negligence in any other respect than
the violation of the ordinsnce, &s for exampls, falliure to
slow down or stop if he:ought to have foreseen that there was
denger of a collislion, and that an order to disregard lights
would not be -@quivalent to an order to drive reciiessly or
noglig;gﬁgi with respect to conditions other than lights, and
could sh no juscifiecation to the truck driver beyond its
scope. 133 ALR, 1296, 1£68.



fon, A. B. Enickerbooker, paie #8

Trusting that the foregolng fully answoers your ques-
tions, we are _

APFRGE. 0 JUN 7 1945 Yours very truly
ATTORNEY GENERAL OF TLEXAS

ATTORNEY GHENERKAL OF TEXAS

Robert L. Lattimore, Jr

RLi~8 Assistant
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