OFT'ICE OF' THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS -
ATTORNEY GENERAL

-

Honoradle ¥. K. MeClain
county Attorney
ceorgetown, Texss

pear Sir: ' Opinion No, O- 453‘-A
i Do -Rog

" Your request ror ap op/AiioN ofkthis departmenﬁ .
reads as follor _ 3 D

- "l you please adv\ge
has had any occa

¢ your department
$ Article lé93 of

*'Llcr sone corn with large
% deal of shuck. The niller without
, or without any intent to

grinds this fced eand vellsist.
Department has furnjshed this
, tag on hich ig printed the certi-

The nil]er sells this fced and it contains ,0793,
I &n convinced that he did npot iIntentionally vio-
lato the law, Undor these circumstences, would
he be pulldy, in your opinien, of violating Arti-

" ¢le 149372 I do not wish to rfile a cozplaint in -
any of these cases unloss we have s reasonable
ground to convict,"

-
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Your opinion that the Article under oconsideration
48 wvaguo &and Incefinitec end incapable of enforcement™ may
pe.corroct. To our mind it is & question thet is not entire~.
1y frec from doubt. Towever, we think thet the réguest may
vo practicslly disposed of on othsr grounds, '

Yhile it 3s generally trus that intent or wilful-~

;ness is sn element of a criminal offense such is not neces-
sarily the caso, Meny statutory offenses now punish for acts

regardless of ths Intent of the defendant snd this is usually
the case in tho offenses pertaining to food and drug law en-
forcement, - 12 Tex. Jur, 247; 26 €. J. 765, Fowever, the
absence of &ny nscossity on the part of the Statfe to plead

or prove intent, knowledge or wilfulness, does not mean that
the deTerdant is precluded f{rom setbing vp a mistake of fact
as a defense in 8 propor case. Artiele 41 of our Penal Code

‘read® as Tcollows:

", %If & person lsboring under a mistake as to
s, particuler fact shall do ap act vhich would - -
- otherwise be ériminal hs is guilty of no offense,
bt the mistske of fact which will excuse must -
. “Te such that the person so acting under & mis-

* 4ake would have beoen excusable had his conjecturs
gs-to the fact been correct, and it must 8lso be
such nistake es does not aris2 from a want of pro-

"per cere on the part of the person so acting.™

Numerous decisions lave arisen. undor this Article but of par--
ticular significance to our inguiry ere those dealing with |
&lleged violaticns of the food laws, In ¥Wilson v, State, 56
S. %. 24 463,. the defendant was charged with violating. the
¥ure Food Law snd fined 350,00, He was the manager of @ gro-
cory store and an inspector found puffed cans on his shelves
which proved to bs adulterated when analyzed. The Court sum-
narized the defendantts testimony in this language, "“In short,

-he testified that he did not kaow that any sdulterated goods

vere on his shelves, seying that he would not knowingly have
exposed such goods for sale, and, furthar; that he vient over.
his stock ani tried to pick out merchandi®g he thought was
adulterated,." - Althouzh the statute so provided, théeé court

held that it was error for the courdt dbelow to charge thas,
"It skall not be nscessary for the indictment to allege or

for the state to prove that the act or omission was knowingly

done or omitted.” The court also quoted the Articlo set outb
above and steted, "IT enothsr trianl be had, a ohargo under
the provisipns of Article 41, supra, should bo submitted to
the jury.” %o the sane effect and likowise dealing .with pure
rood violatlons are ¥eeton ve. State, 161 H. U, 24 019 ond
Vaughn v. State, 219 S. . 203. Other cssos bearing on the
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point but concerned with violations of the liquor laws and
the sleccholic content of the bevorages involvod are Vise v,
state, 70 S. W. 24 424 end Patrick v. State, 78 S. W. 947.

¥e conclude that knowledge, intent or wilfulness
ere not elerents. which must be charged end proved by the
State to make out a case under Article 1493 becausc they are
not required under the s tatutory definition of the offense,

* Fowever, the defendant is not deprived of his right to show

a mistake of fact through no lack of dilirenco on his part
88 n.oompleto defence to the charge. In ooch case his de-
fenslive metter vwill raise a gucation of fact for the jury
under an sppropiriete chsrge phrased according o Article 4]
supra, Under tho facts inguired sdbout it would appoar that
the miller undexr investigation has submitted the proper ssa-
ples of his feed for analysis under Article 1491, Pensl Code.
Obvicusly he paid his tex and the semples submlitted mot the .

- required staniards--otherwise the Texas Agxricultural Expceri.-

ment Station would not have issued him tho tags stating the
protein anslysis. HFurthermore, it appears froam your state-
ment that corn ordinarily tests about .08 protein when ground
and tha$ the seaple complained of tested 0795, a veriation '
of only .000%. You state that the miller had no intent to
defraud and had no intent to violate ths law aml that the
particular lot of com from which the condemned esmple was
taken was out of tho ordinary in that it had nore shuck anéd
oob than vsual. - , ~.

¥hile it is purely a matter of policy for your of-
fice as to vhether this pariy should be prosocited or not,
it occurs to us that if you were sitting on his Jury and
found the facts to be 28 you heve glven thenm to us that it
would probadly bte your duty under your oath to ecquit him
under a proper: charge given under Apticle 41, Penal Code,

¥ie hope our viera will be helpful in this matter
and wo will be nlga ed it sueh is the case,

Very truly yours
ATTORKEY GENERAL OF TEXAS

sz;, o
By . DA %)"‘u«g/ i

Euvgene Alvis
Asslotunt ..
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