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Your request for sn opinioa und . Aarticls
reands in pers as followa:
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*Ian order that you &
tion more slsarly, 1 au

The Liquor Control Roe - po ession an
automobdbile whil : ksd oa cns of
the pudlic strdats -.:r ho ci Labbook, anéd

- in whieh th - 02 X ases Of whisky.
Afser ohee iigixay Departaant,
they found - o8 & uteéred i ths

Buel) Kot -- that said title had
D as 18“4 o 11lwan. %e Do '1'111-
85 %39 1le¢d uxon aty Courd for ille-

oAportlN; cy in s d4ry area, Lubbock
4 however, “. U. Tillaan

K pzﬁm hag 0laised said sutomobile, and
nc one s kins e¢lai~ to ownership of sem.,

“irtiocle 666, section 44, ienal @ode cf tha
Ztate of Texas providas in substance as follows:

"YThat if such an autocmobile is illegally
transperting 1114cit beverazeas, same shell be
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veiled Dy 8 represensative of the iiguor Comtrol
Nog} or ;ea¢s offlcer, and shall st ones pivesed
egainst person arrested, and that she Courd upon
soptlatics of the parson so arrssted chall order
the Plooholie beverages di:goud of as provided

in Act, and unless good rcauss %o the contrary
u.ghln by the ownar, shall order the sale by
'pad1IEY Wuetion of She property seized, and the
0iTie xing the sale, after a.duetina the ex-.
pensqs 8 keeping She property, Sthe seisurs, and
the - 00N or the 2ale, shell pay 81l lisns, sooord-
- fag Ve“porisies, which ars uubuahod by inter-
vention Ok otherwise at said hearing or in other

brought for said purpcss, as deling
bona fide Md as hoving deen cruud without She lien
or having My notice that the carrying vshiels was

being u3ed #p was to be used for illegsl tranraporta-
tion of Yigukr and shall pay the balanes of the
procesds W Board S0 alloeated as psrmit
fees. All Qg against property sold under this

Seotion shal}l trapsferred fron the proparty to
the prooesds gg. sale.' proparty

"Said sntion and in the saxe parsgreph further
provides:

"t lw‘!'noon.n nberoet g
he tesy, Veh mmmm~ b OND ~
bils, the ta} m(,nmrﬁ o
heruol, she l?{!" iartiped in pops 0aWSPEPEY pub-
lﬂﬂ""l\ﬁ“'(’l Wﬂ‘rrmn"ﬂ'mt

P : '-'...I:H. 2
a we mam\mmﬂu;wrrm g
in_three {] m&mm acq of selz-
ure, 2nd 1f neo claimant : arrear within tsan
410 g chat.ica ¢f uhe aivertise-
msnt :

aftar daductin~ ihe expeases snd coalte sgha [
=ald to tha spare Lo be aliccstsd as psrolt facs.!
'y queshirn is thle, is the last pordien of
861¢ sacticn sE e=bove juoted basea urcn the f=ct
snat there mugt e = conviotlon of sces person ve-

fore she 123t Tortion quotsd above Dacomes sflsct-
tvg; iz othar werds, 3sy the car e 501ld uncear tns
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lagt portion above quoted if ac person ccass for-
ward and cleims said cer bdefore a ccaviotion is
hag, Or must there iirst be s sonviciion of some
pére®@ befors the last portion abova quoted is
sffedive?

N

Apsune, in eonsidering your question, that you
¢ that the vehicle imvolved was agtually used
transportation of liguor. In tha absencs of
; sonatruing the Articls inquired about insofar
a9 it applied W an unclaimed velhicle where thare is no arrest
and eonviesion ot ghe driver, we ars put tc the anecessitsy of
‘03'““1‘1 it vareelves. TYour attention is directed %¢
U, 8. C. A., Baetlon 40, {Oct 28, 1919, e. 85, Title 11, Seo,
26, 41 Stas. 313}, Though this zcecral Ast was repsaled in
1935 it is she dadds or ~rsicle 686-4L OFf our Texas Ligquor
Gontrol Aet. ag law ROt only bdorrowd heavily froa
Shis section Of %hg ‘Yedsrel Act but for the most part adopted
its l‘lllﬂéit verbatia, Thet portios of our statute upon wiieh
your question is fuounted frollows the Ysderal Act word for word
in al)l matarisl res;eats., ¥hile the Federal ocases ars not in
barmony on the antter, the late case cf U, 5. v, gSouthern Ageaay
Co. {C.C.A. Tenth Cireuit), July 1933, &6 7 {2d) 336 had defors
it a situct.on whare § ear wase pursued by reveoua sgents and
sbandonsd without arrest of she driver or knowledga of uls
identity. The oar was found to contain illfcit liquor and the
sourt recognized thm right of forfeitere ia tha goveruasnt un-
der See. 20 of the Netiom) irohibition iot (counterpart of
our state provision) in t\y langusge: “¥e &re of %he opinion
thst scavicsion is only s tondltion grecsdeant %o forfeiture
where some ons i3 found in ¢harge ©f the vshicle, and that
whers nc cne is round clsialng the vahicls and conu?uont.ly

]

o srreet 13 poesidle, the procedurs for forfelidmpe govarpad
by o provicione e rard 4 G cec. 25, BUTTE o . . <" I3TY
L of "acC. ZE, referred te by tua cocury iz that portion of the
Fadsral ‘et providine for noties oy publlestior vhare no ops

is fcund elalzins the venicle apd is 1. :ihe sszve lin~usge used
by “he Texna ot uern osnleh your luguiry Lo been .

In the 11i-pk% of our iiguor a
interpratation r offectuaid iLs Juspo
ATPTOVE ©F 2 i’z Lhzat ¥wWhuas Tegblrs =
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ased for the unlswful transportatios of illlelt ligquor and

st the samg time rTefuse our Qourts 3nd offisers the necesaary
authority %0 sake lawful forfeiturs or dispogition thereof.
It is TheyefOoTe our Opinion that our courts would follow

U. S. v. Scolbeyn Agenecy Co., supra, in Bolding that s don-
vietion 1s rgt easential whers no arrest was possidls.

You are 00 doubt familiar with the deocision in State
v, Coapton, (gmp.) 17¢ 5. W. (24} 501, wherein it is held that
at :.uﬂ., -zn\‘nm party elnénnta are ﬂwozv:e io;noh;:ug:
$o 48 s right of the “tate $c sell sn MU .
a an%ﬂ -ni\"nnd must bs bdrought in ths distriot court,
Judge Eilckman yoims out in that eass, Sbat, "The provisions
vith refersnte Y \he procedurs o de followd are very asager,
but they are sufriciently speoific tc autherise the seaiaure
of a vehlcls unlawfilly used, &g was Lhs automobile involved
in this cape, in t transportetion of whiskey. Tha act con-
wnplates that an astlon to dstermins the t of the State
$o se¢ll sueh vehiels Yhen m third person ols to b the
osner thereof an! Qla that samg was used withous Bis
xnowlefge or ccnsent, Lt be brought in soms court other
than the ons in whieh thy criminal charge iz psnding, . » +*

Under the abeve zuthorities it is our opinion thet
a suit should be brought {n the nams 0f the Htate of Texas
ageingt %, L. Tillamn shoa you state is the reccrd owner of
the osr and sgainst Bll other parties who may owa or clalm
any intersst in the osr, %4 forfeit ssid car. Lo the Itats.
The District Court can then enter such Judsément as Lbae
faqts and lav Justify.

It s cur hSps tbet our views sxpresssd here will
agsiat you with this diffieuly problem. ‘
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