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GROVER SELLERS ]

ATTORNRY GENERAL
Affitme] |- {"/‘2 ’

Honorable George H. Sheppard
Comptroller of Pudlic Acsounts
Austin, Texas

Dear Sir: Opinion Ko, 0-6691
Re: Inolusion of Series B, United

States Governmsnt Bon

so-ownership type

itance tax report for taxa-
tion purpose

In your letter of July 9, 1945, an nion i3 re-
quested as to whsther Series F Unit en\ Bonds
of the ¢o=~ownsrship typs payabdle
oludables in inheritanes tax rep

In the above letter,
Department relative to the incl se bonds in the
inheritance tax report the erefor are outlined.
The letter states ¢ since this\$ype of bond has been is-
saed it has been jazelu for inheritance tax parposes in
numerous estates and that |t sumad that sach
bonds payabdle tokhuu and or\wi
It furthsar states ‘that by reason\ of thé presumption that the
bonds were owmmanity propertydan yndivided one-half (1/2)

intcro ther wes‘bo " to taxable under Article
Rcytﬁld 1vil diatut«s‘ﬂﬁf exas as amended, in that
sai intcrna stituqu a "deed, grant, sale or girt made

or intendod to/ kanrfdui/and posseasion or enjoyment after
the death of the ntor or donor". The letter suggests that
such dondn ars qpmparable to a Jjoint bank account of husband
and wifa. ‘ B

-w1th,ths above letter, there is submitted a copy
of a letter—from the attorney for the estats under considera-
tion in which it is contended that no interest in these bonds
passes "on account of the will of the deesdent or the laws
of descent or distridution”., The attornmsy argues that in
order for thess bonds to be taxable some interest must pass
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on account cf death; that the United States Treasury regula-
tions, whioh were a part of ths contract of purchase, have the
effeot of giving the surviving spouse ownership under and by
virtue of contraotuel rights and that no property rights pass
on aocount of death. The recent ocase of Edda v, Mitchall,
{184 S, W. 2nd 823) in whioh the oourt held that the benefi-
ciary type of United States Government Bonde wers in effeot
contraets for the benefit of third persons, and 1llustrated
suoh holding by drawing an analogy of that type of bonds to
en insuranoce polioy, is cited. The attorney contends that
thers is no material difference between the theory and rea-
soning therein and that to be used in & determination of the
question presentel. To overoome the presumption of the Comp-
troller's Department that these bonds are community property
the attorney suggests en hypothesis that the co-owner named
was 8 peraon other than the wife; and another, that the hus-
band had a ainor son.

The above letters pressnt no issue as to faots., The
decedent during his lifetime purchased Seriss "Z" United States
Government Bonds and had them made payable to himself or wifs
and 1t is agreed that the bonds were purchased with o mmunity
funds.

In the appliocation of the law, however, the issues
between the Comptroller's Department and the attorney for the
estate do not appear directly Joined, Ths Comptroller empha=-
sizes that provision of Article 7117 which includes property
passing by "“desd, grant, sale or gift made or intended to
take effeot in possession or enjoyment after the death of
the grantor or donor"™. The attorney, however, emphasizes
that provision which includes property passing by "vill or by
the laws of descent and distribution of this or any other
State",

Article 7117, Revised Civll Statuves of Texas as
smended, under whicn the questicn herein arlses, is quoted:

"all croperty viithin the jurisdictien of this
State, real or tarscnal, c¢orpora%s or incorporats,
and any interest tinerein, includins property rass-
ing under a generel powvsr of appoiniment sxercised
by the decedent by will, including the proceeds of
life insurance to the extent of the amount reoceiv-
able by the executor or administrator as insurance
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under polioies taken out by the dscedent upon hiw
own life, and to the extent of the ex0ess over
Forty Thousand Dollars ($40,000) of the amount
receivable by all other denefiolaries as insur-
anoe under poliocies taken out by the decedent
upon his own life, whether belonging to inhabi-
tants of this 9tate or %0 persons who ars not in-
habitants, regardless of whether such propesrty
is looated within or without this State, which
shall s absolately or in trast by will or b
awa of desosnt or distribution of Lhis or
any other State, oOr

y dee l sian , S2le, or girt
mads or intended to take effec n ssesslion or

y Upon passing to or fcr the use of any p
son, corporation, or assoolation, be subjeot to a
tax for the benefit of the State's General Revenus
Tund, in aoccordance with the following classirfi-
cation, Aay transfer made by a grantor, vendor,
or donor, whether by deed, grant, sale, or girs,
shall, unless shown to the ocontrary, be deemed to
have bdesn made in contemplation of death and mbd-
Jeot %o the same tax as herein provided, if such
transfer is made within twc (2) yesrs prior to the
death of the grantor, vendor, or donor, of a ma-
terial part of his estats, or if the transrec made
within suoh pericd is in the nature of & finpnal
distribution of property and without adequate valua~-
ble consideration.” (Bmphasis edded)

The socope of this Artiole 1s not limited Dy the

legal device through which property passss on death, It im-
poses 2 tax on the right to receive or sucocesd to the posses-
sion or enjoymsnt of property after the death of the decedent
and property comes wit hin the purview of this statute Iif such
possession or enjoyment is made contingent with or postponed
until the death of the grantor or donor, (See Bethea v. Shep-
pard, 143 S. ¥, 2nd 997).

The primary question in the instant case, therefore,
is whether ths wife received or succseded to ths possesslon or
snjoyment of all or any part of thess Seriss "3" United Gtates
Government Bonds on the death of the husband, There is agres-
ment that the bonds wers purchased vith community funds amd
that, sinos the death of the husband, the wife is the esole
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owner of them, It follows that at some time the interest of
the husband pessed to the wife and it pust de determined when
and in what sanner this ochange ocoourred.

These honds represesnt a contraoct with the Govern-
ment of the United States and the resgulations of the Treasury
Department are made a part of suoch oontraot by reference,

The first appliocable regulatl

on provides:
"During the lives of both co-owners the dond

will be psid to either co~owner upon his ssperate

request, without requiring the signature of the

other co-ownser; and upon payment to either oco-

owner the other person shall cease L0 have any

interest in the bonds."™ (Treasury Department Reg-

ulations, Subpart X, Beotion 315,32, Department

C¢irealar Mo. 530, 5¢h Revision, Jume 1, 1942. {a}).
Obviously, this regulation is intended to fix ths liability
of the United States Government in the contrect, It makes
possession of the donds the inoident of the right to cash
them and, onos the bdonds are oashed, 2erves %0 relisve timw
United States from any further liabiiity. Howevasr, it Qdoes
not regulate the rights of the co~-Owners as dstween themselves
in the bonds or in the prooeseds from the bonds if they are
cashed. This regulation 1s mot, thersfors, im oonflist with

ths community property law of Texas.

It i3 well settled that property purchased with
community funds, or property exochanged for community propertiy,
is community property. (See 23 Tex. Jur. p. 142, See. 1lli
and cases oited), This i{s true even if the purchese or ex-
change is transacted in the name of only one spouse &nd whare
the transaction is in the names of both spousea the presumpe~
tion in favor of the community is difficult to overcome. (Ses
23 Tex. Jur. pp. 355, 356, 357, Sec, 307}, As stated, it has
been agreed that the bonde in question were purchassd with
community funds and were made payable tc the husband or the
wife, and {t follows that the bonds are communitly property
during the sxistence of the commurity. It also follows that,
had they been ocashed pricr to the coammunity's dissclution,
tho proceeds would revert to community funds.

It i3 here noteworihy that in the edministration
of the laws of the Federal Government (particularly the tax
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lawa} full ocredit hes deen given to the community property
law of Texas (see Hopkins v. Beoon, 282 U, S. 122) as well

as similar lawe of other states {(In Louisiana: Bender v,
Preff, 282 U, 8. 127). (In Waeshington: Pos v, Ssadburn, 282
U. S. 101). In Lang v, Commissioner (304 U, S. 64) c¢he ocom~
mnity property law of the State of Washington was rqoognized
by the Supreme Court of the United States and it was held that
only one-half (1/2) of the prooeeds froa irsurance policies,
the wife being the sole benefioclary and all premiums having
been paild for with canmunity funds, should de included in the
decedent's gross estate; and this cass was fullowed in regard
to the community property law of Texas in Estats of Shearn
Moody v, Commissioner, 42 B. T. A, 987,

The seocond appliocable regulation provides:

*If either co-owner dies . . . the surviving
oo=-owner will be recognized as the sole and abpo~
lute owner of the dond and payment will dbe made
only to him.” {Treasury Department Reguletions,
Subpart XK, Seetion 315.32. Departaent Ciroular No.
530, 5th Revieion, June 1, 1942. (bd)},

In these co-ownership type of donds, this regulation creatss
in each co-owner the right of survivorship., As 1tated, the
regulation is a part of the contraot and it must be presumsd
that the parties to the eontract intended tte effect of the
regulation., It follows that in the present sase, the husband
and wife intended to creats by sontracot the right of survivor-
ship in eaoh other. It 8 not believed that such a comtraot
violates the ocommunity property law of Texas and it would ap-
pear that it should be given effect, -

Ag suggested, the recent ¢ase of Edda v, Mitohell
(supra) in which the oourt draws an anaiogy between the par-
ties to a beneficiary type of United States Government Bond
and an insuranos poliocy is not irrelevant but, inasmuch as
the bonds $here in cuestion are the co-ownership type and paer-
ticularly sinoce the co-owners are husband and wife =nd the
bonds were purchased with community funds, it must be con-
sidered in conjunction with the case of Blaokmon v. lanaen
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(169 9. W, 2nd 955 and arfrfirmed 169 S. W. 2nd 962; and ses
also Lang v, Commissioner, supra) In the Blackmon v, Hansen
case the deocedent, after marriage took out polioies on his
own 1ife, making his wife the bensfiolary and paid ths pre-
miums with oommunity funds and the ocurt in holding that
only one~half (1/2) of the amount was taxable ss insurancs
"taken out by the deocedent upon his own life” under the
above Artiole 7117 sald:

"In this case the oreative foros of one-half
of this fund was the funds of appellant. In taking
out these policles her husband, tentatively at
least, gave her his community interest. This gift
was never revoked, She 4id enjoy ths privilege
of succesding to this girt upon his death; dut in-
sofar as her community funds created same, she
did not, by ber bhusband's death, succeed thereto,
Har husband at all times prior to his death had
the power, within limits, to mke & disposition
of her community intersst in the money devoted to
the paymsnt of thess prenmiums to another., He
sleocted to sxpend sams ror her bensfit. True, if
there was & privilsge in the policies to obangs
the beneficlary, its exeroise could have defeated
her interest. But even if there was such a power,
he 414 pot choose to exercise it and left her
money invested for her benefit, One-half of the
amount of these policies only represented, wishin
the meaning of our statutes, 'policies taken out
by the decsedent upon his own life.' This is what
appellant succeeded to upon the death of her hus-
band., Y "

That the status of the parties in these co-ownership
type bonds is analogous to their status in a bank acoount has
also been sucgested, Such an analogy is clear between thess
bonds and a "joint tenancy" type of bank account, vherein
funds are deposited in the names of both spouses each having
the right to withdraw any part or all of the funds and each
succesding to full ovnership of the funds on the death of the
othsr, In fact, it is not impossible to theorize that the
status of oco~owners in these bonds is ons of Joint tenanoy
which, although impossible by operation of law {ses Art. 2580,
VeA.C.S.) may be created by conSraot (see Chandler v. Kountzs,
130 S. W. 2nd 327).
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Whatever the theory or analogy hers appliocabdle,
sudbstantially the same results will obtain, In having these
bonds made payable to hustand or wife, the decedent gave to
his wife, "tentatively °%{ least", his ocmmunity intercast
therein, Although the gift was revooabdble or the right de-
stowed thereby wass Qefeupidble through the decedeut's cashing
of the bonde prior to his death, the bonds were nct so cashed
and the wifs "recdeived or sucoeeded to the possession or en-

oy-snt;of the decedent's undivided one-half (1/2) intsrest
the donis,

A oatasgorical answer $0 the hypntiesés rremented
(that the eo~owaer with the husbdand was a person Othsr than
the wife or that thers was a minor son) oould be mislead
and to discuss them fully would require further bypothesiz
as to speeifio faat situaticas, Iv would go rar afield from
the case hare oonsidered and might even lead to the involved
subjesta of frazd o1 the part of the husband in exereising
his statutory righs of econtrol snd disposition of the ocommun-
ity property and estoppal on the part of the wife through
silence or failure to aot. This opinion should not, there-
fore, be snlargsed upon nor applied unless tas fue’s are iden-
tiocal with those here considered.

The foregoing conaidersd, you are advised that it
is the opinicn of this office that one-balf (1/2) of the value
of these Series "E" United States Government Bonds, payablse
to husbend or wife and purchased with ocommunity funds, is tax-
adle under the Inheritance Tax Laws of Texas and should de
inoluded in the inheritance tax report.

Yours very truly
ATTORNEY GENERAL OF TAXAS
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