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Honorable Yax W, Boyer

County Attorney . ’ L .
Gohiltree County e A
Perryton, Teoxas ' " . o

Deax Sirs - . Opinion No. 0-6719 -
T Res Under the provisio
- Art. 3933’ Yo A. *

' 48 the aharir“ entitld

coats with- ‘
W upon any speoifio

ian or rates aet forth therein
Metd the amount of the execution and

.eouxrd co ts without naxing levy upon any apeoirio

Ibpﬂlty? ’ _

.have taken the view that ho is only ST
2led to reguler feos such as aileage end serviag
“executlion where he presents same to the de.z'enc.ant
: and the defendant pays the full amouut without per
aitting any property to be: lcvied on,

: "I shall: appreciate an opinion which’ will
claxify thia ..statuta for ne."
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Article 3933, Vernon's Annotated Civil Statutes, reads
as follows: .- . .

fSheriffs and Constables shall receive the followisng
feesn) ' ' :

Berving osch 6r1ginal cltation in a civil suit . . 51.00

AP TS Bl ot o LA L TR e & TR e e T

Summoning'each witnces e & % & o % &8 v & @ @ P 3 050

levying and returning each writ of attachment o

. or BEQueBtration e ® &4 8 & % & & @ 8 & 0 & & O @ &2000

Copy of attachment writ and retura for recording . 31.00

Levying each execution ¢+ o« o o o s o o o o o s o $1.00

Heturn of eXecution o o ¢« ¢« ¢ ¢ o 5 o 5 s 6 o o o +1.00 - -

Serving each writ of garnishment or other -y
process not otherwise provided fOr + + « o + + « 3100 8

Serving each writ of Injfunctlon « ¢ o ¢ ¢ o o o« @ $1450
Teking end approving easch bond, and returning .
. game to the proper Court when NEOESBBATY « 4+ o » 3100
- Bndoraing the forfeiture of any bond required . .
. to be endorsed LY BIm ¢ o o ¢ o 4 ¢ ¢ o &« o 2 o @ $ « 50
- Executing aend returning each writ of possesalon -
Y ar rsatitution o 4 » * 5. 86 & & 5 4 ¢ @ 8.0 & 0 33000
Poating the advertisemsnts for sale under the
execution or any order Of 88l8. o o« ¢ + ¢ o « « « 3100
- -Posting any cther notices reguired by law and . :
not otherwise provided fOrs « « 4« ¢ ¢ o « ¢ ¢« o o £1.00 o
Executing a deed to each purchaser of real :
estate under executlon Or Ordexr Of 8216 + « + ¢ . 32.00

Ezeouting a b1ll of sazle to cach purchaser
-of personsl property under an execution or
order of ssle, when demanded by purchaser « « o o 52,00
For each case triled in the Distriot or County K
Court, a jJjury fee shell be taxzsed for the '
8h0r1ff0f..........o..-ch.-53.50'
For services in dealgnating 8 homestead . . « » « 32,00

"For traveling in the service of any civil process,
“Shgrirra.and Constables ahall receive seven end ong-nalf
(73) occnts for cach wzile going end comlngy 1f two or oore
rersons are mentiosed in tie writ, he shall charge for
the distance aotually ond necessarily traveled in the
egexrvioe of saze, '

. - MCollecting money on an exeoution or an order of sale,
.4~ /when tho sams 1s nade by a sale, for tze first Cne ijundred

! 8 -
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to tax seid oozmisaion as costs in the original suit,
Froa an order of the court granting sald wotion and
e@judging appellant llsble for said comaission, tals
. apreal is prosecuted. ' : _

warticle 2460 of the Revised 3tatutes of 1895
provides as follows; !'sheriffs shall rooceive the
following fees: * * * (Collescting zmoney on an exccution
or order of sale, when the sane ls made by a sale, for
the first one hundred dollars or less, four per centi
for the second one hundred dollaers, three per cent;
for ell swas over two hundred dollars, iwo psr ¢exnt.

. When the money is collected by the sgheriff without a
- sale, ons-half of the above rmtes ghall te sllowed
.him,Y The act of 1897 (sSp. Laws 1867, c¢.5) changes
the amount of commissions allowed sheriffa for col-
leoting noney on an ordsr of se&le waen & sale 1s
made, but makes no change in the foramer law as to
the commissions sllowed when the money is collected
without sale. | : | ,

¥fe think it clear, under the provisions of the :
statute before quoted, thst sppellee Thornton was not =
‘entitled to & cozmission upon the noney pald to
appellant by Broocks, £e was only ellowed a comnission
. upon wmoney c¢ollegted by him. The statute {ixss the Yfees
* a&llowed tae officor for services in the ¢xecution of the
writ prior to the sels, end if the sale ls not made and
the money due on the Judgment is not colleoted by oim,
~ he is entitled to no commiassioa.™ , :

Applying the rule of law thers laid down, the oIficer

con be allowed & coamission only upon money actually collected
by him, The statute fixes the fees allowed the officer for
sexvioes in the exsccution of & writ prior to the sale. The
facts gubmitted by you show thaet an execution hsd been pleced

. in the hands of the shariff auzd that he had actually collected
the amount of the execution and court costs without making levy
upon any speolific property. It is our opinion,therefore, tost
t¢ ip entitled to one~half of {he commisslons &llowed by said
A?ticle 3633 under.the provision eathorizing such commuissions
wien money 1s collected without a ssle, ucald otatute provides
¢ gpecifio fee for levying en execution, bdut 1t does not rsguire
that a levy siall be made on speclific property uader an exscution
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Dollars (3100) or less, four (4) per osnt; for the
seoond {re Hundred Dollars (;100), three (3) per

cent} for all sums over Two xHundred Dollars (;200)

and not exceeding Une Thousend Dollars (;L1000), two (2)
per centj for sll suns over One Thousand Dollars {1000}
and not exceeding Five Thousand Dollars {,5000), one (1)
per oent; for all sums over ¥ive Thousand Dollara(fSOOOJ.
one~ha1f af one per oent.

' wyhen the money is collected by the Sheriff or Constable
without & sasle, one~half of the above rateg sasll be al-
lowed hia,

"For every day the Sherirf or his deputy shall attend
the District or County Court, he shall receive Four
Dollars (34) a day to be pald by the ecounty for esch day
that the Sheriff by himself or a deputy shall attend said
00\11‘15 L] ’

In the case of Lee ¥s, Broocks. et al, 131 Se We 1195..tha
oourt had under oonslideration whether or not an offlcer was enti-
tled to commlissions where an exeoution had been placed in his handa,
he had levied upoa certain property end advertised it for aasle, &nd-
in the meantime the defendant in the exscution had paid the amount
of seid Judgment to tne plalntiff. In holding that sald officer .
vwes not entitled to the conmiesions provided for by Article 2460
of the Civil Statutes, whicn 13 now said artiole 3933, the court
keld s followa: '

*Appellant having recovered & judgment in the
court below sgainst appellee Broocks for the sum of
$£17,316.88, with foreclosure of & vendor's lien upon
@ survey of land in Liberty County, procured the -
"~ 4issuasnce of an order of sale upon said Judzment on
- June 5, 1909, end the same was placed in the hands
of appelliee J. R. Thornton, constable of precinot
. Ho, 1 of said county, for executiocn. Thornton levied
upon the land and advertised it to be s0ld on- July 6,
1909, On June 24, 1909, appsllee 3roocks peid the
amount of the Judgment, interest, and cogts of suit , ‘
to appeliant lee, who thereupon directed the order
of sale to be returrned unexecuted. Appellse Thornton
made the return &8 directed on June 25th e&cd in ssid -
- return clalmed, in odcéition to the fses sllowed by law
. for the levy, advertisement, &nd return, a ¢omnission
of 58.5%9, upon the amount cdllected by suvpsllant in |
setlefaction of the principal and laverest due oo xalid
. Juégsment. Upon the refuasal of appellent to pay this

iﬁﬁommissian, thoruton filed in the court below & wotion
?'«. . : . . ’ : ‘.

- " . 5, . . . .
¥ 4, ) ' . }
L . . ‘ . \ ) . '
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we gheriff is suthorized to makse collestion of the amount
zazfrgrthefore he is entitled to pay for c¢olluveting said amount.
~~at would be nothing morxre than texing additional costs for ser-
;1oea that 414 not need to be porforied, and clearly, the failure
to mske the levy should not bs consirued to prevent the aneriff
froa being paid for the servicss actually pesrformed by him,

; ﬁfe trust tast this satiafaotorily answers your inquiry.
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" Youra very truly,

_ATTORNEY GENERAL OF TuXAS
By \Jouo, Zf o0de ll”
> / - Jag. W. Deasetd
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