NO COMMUNICATION 158 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT

s
Tesias?

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Bascom (Giles

a,..lwm
Overruled,by Q.26 723-

—y

Commissioner, General Land Office
Austin, Texas

Dear Sirs: Opinion No, 0-5723
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\ proapecting pers
ﬁﬁ}\ Article 54 lc, Boc.
oo™ . ; ;
'-“‘. ' . ) v R t tor ‘.t lic
\fzt' ST Aery dppe tiag permit under
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minerals ‘and presiou stones on the

Bection 2, Block 63%, Public School
ath County, in accorﬁuncc with the

prov sions A6F Ghapte;ur 1, Acts of ths 48th

Legislkexfe, 1943, suant to this application

T fssued Prospect Permit N-28867 on July 11, 198k
for a period not to axceed ons year haginning

on July 3, 1944,

"Oon March 27, 1945, Mr. E4 L. love of
Sierra Blanca, Texaz, filed in the General Land
Office his affidavit of ovnership request for
reinstatement on Section 2, Block 63%, Public
Sehool Land, Hudspeth County. Accompanying the
Affidavit of Ownership and Request for Reinstate-
ment vas & remittance to cover payment of all
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principel, interest, and penalties, Nr. Love
also requested thet e patent be issued him on
Section 2.

- "The sale of sald Section 2 was forfeited
for non-payment of interest on April 25, 1941,
agd nov stands forfeited on the records of this
office.

"At elght (B:100) o'clock ANM., July 3,
1945, Mr. McKenna filed in the General Land Offlice
the application of Southwvest Minerals, Inc,, PO,
Box 865, Harlingen, Texas, to prospect for metsllie
minerals and precious stones on the north half of
sald Section 2. You will note the eonrlicting rights
of Southvest Minerals, Inc. snd Mr, Love."

Your letter of July 26, 1945, reads in part:

| e « . For your further informatiocn, the
land under consideration in this opinion request
was ao%d with & reservation of all minerals to thw
State.

Your question 1iss

"I respectfully request that you give me
your opinion as to whether I should issue a Prompect
Permit to Southwest Minsrals, Inc., or rain:tato the
sale of the land in favor of Mr. & L. Love."

We first consider vhether you should reinstate the
sale ¢f this land in favor of Mr. Love,

Art. 53826, R. C. 8., nowv reads, in part, as follovai

"If any portion of ths interest on any sale
should not be paid when due, the land shall be bdubject
to forfeiture by the Commissioner entering on the
wrapper containing the papers 'Land Forfeited', or
vords of similar import, with the date of such action
and sign it officially, and thersupon the land and
all paymentsz shall be forfeited to the Btate, and the
lands may be offered for sale on s subsequent sale date,
In any case vhere lands may hersafter be forfeited to
the State for non-payment of interest, the purchasers,
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or their vendees, helrs, or legal representatives,
may have their clalms reinstated on their written
request, by paying into the Treasury the full
amount of interest dus on such cliaim up to the date
of reinstatemsnt, provided that no rightes of third
perscons may have intervened. The right to rein-
state shall be limited to the last purchaser Irom
the 8tate or his vendees op thelr heirs or legal
representatives, 8Buch right must be exercised
vithin five {5) years from the date of the forfeiture,
and the right to reinstate any claim heretofore for-
feited by the Commissioner must be exercised within
five (5) years from the effective date of this Act,
but not thereafter. . . ."

Ar, Love has sought to comply with this article by
making his request for reinstetement within five years from the
date of the forfeiture. Provided Mr. Love is the last purchaser
of the land from the State, or such last purchaser's vendes, heir
or legal representative, and 1if he has paid into the 3tate Treasury
the full amount of interest due on such claim up to ths date of
reinsiatensnt, he is clearly entitled to have his claim reinstated,
"provided that no rights of third persons may have intervensd."”
Art, 53263 Texas Jurisprudence, Vol. 34, Public Lands, page 190.

Have any rights of third parties intervensd since
such forfeiture? Your letter menticns none that might possibly
be so constred, except the prospecting permit issued to Mr.
NcKenna and the application of Southwest Minerals, Inc., for a
metallic mineral prospecting permit that was filed in the
General Land Office on July 3, 1945.

Mr. NoKenna's prospecting permit and the application
of Southwest Minerals, Inc. vere made under authority of House
Bill 389, Ch. 301, Acts 4th Legislature, Reg. Session, 1943,

p. 453, being vhat is nowv known as Article Sgelc, B8ec. 12, R, C, 8.
of Texas. This section reads:

"Any person or corporation desiring to
prospect & tract of land belonging to the State for
gold, silver, plstinum, cinnabar, and other metallic
ores and preclous stones may file an spplication
with the Commisaioner of the Oeneral Land Office
designating the sarea to be prospected, which must
be accompanied by & rental payment of Ten (10)

Cente per acre, and such applicant shall have a
period of one Yesr from date of filing such appli-~
cation within vhich to prospect the area designated,



Hon. Bascom Oiles - Page &

Within the period of said ysar he may file an
application to lease the area designated for the
purpose of mining gold, asilver, platinum, cinna-
bar and other metallic ores and precious stones
and remit PLfty (50) Cents an acre ss first snnusl
peyment of rental on the lease and continue to

make such paymentsz from year to yaar for a period
of five (5) years, unless some of the minerals
mentioned herein shall be discovered sconer in

paying quantities, On discovery of any such
minerals, the payments of mich rental shall cesase.

On the 20th day of each month the owner of the

mine or mines shall pay the royalty due the State,
vhich shall be one-sixteenth (1/16) of the velue of
the mirnorals s0ld or moved bLff the premises, 8Such
payments shall be remitted to the Commissioner of

the Genersl Land Office and credited to the account
of the Permanent 3School Pund. The leases shall be
dravn and the mines opersted in accordance with
regulations prescribed by ths Governor, Attorney
Genersl, and Commissioner of the General Land 0ffice.”

Your letter indicateés that the land here involved,
including the minersls, has been dedicatsd to the public free

school fund and that the gurface was sold with & mineral reser-

Therefore, at all times material to your inquiry,
metallic minerals and precious stones in this land dbelonged to
the B8tate. The owner acquired no interest therein under the
Relinquishment Act (Bee Artiole 5358) which pertained only to
0il and gas. VWe find no statute giving the surface owner any
interest in metallic minerals and precious stones therein.

It follows that the 3tate, its agenis, grantses,
or licennees, is owner of such metallic minerals and precicus
stones, and has at all times had the legal right to enter on
ths surface for the purpose of exploring and developing the
28l1d metallic minerals and precious stones. Cowvan, et al v,
Hardeman, st al, 25 Tex. 2173 Empire Qas & Fuel Co., et al v,
State, 121 Tex. 138, 150, &7 8. W, (2) 265; Lemar, et al v.
Garner, %21 Tex. 502, 511; Cox v. Robison, 105 Tex. 825, 150
3. W, 11k9,

Consequently, Love and his predecessors owned
such land from the beginning, subject to the right of the State
or its agents, grantees or licensses, to do the things these
mineral prospecting permits guthorize. VWe see no confliot what-
soever between the rights of Love or his predecessors to t?c
surface of this land, prior to the forfeiture, snd thoss ¢
recipients of minersl prospecting permits under Bection 12
of Article Sh2ic.
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It is our opinion that no right of a third party
has ';gtcrvengg . Consequently, we believe you should re-
instate ve's clsim, provided, of course, hs is othervise
eligible therefor.

We nov consider whether the metallic mineral
and precious stome prospeciting permit should be granted to
Southwest Minerals, Inc.

In Texas, minerals in place are "land". S8State
v. Hatcher, 281 8. W, 192 193 115 Tex. 332; Lone Acre 01l
Co. v. Svayns, 78 8, W, 3 Helloways' Unknown Heirs v,
Whatley, 104 S, W. (2) 6hs§, ‘AT, 131 8. W. (2) 89, 133 Tex.
608, 123 A. S R 84%, These metallic minerals and precious
stonel sre "lsnd" and, as has been shown before, the land
involved here has besen dedicated to ths Pudblic Free 3chool
Fund.

It rollows thet such metallic minerals and pre-
cious stones are "land" subject to the provieions of Art. 5&21c,
Sec. 12, Therefore, if Southwest Minerals, Inc. has made its
application for prospecting permit thereon in proper form and
in acéordance with the plain provisions of the statutes and
has filed the necessary fees, etc,, it is our opinion that the
permit should be grented.

Yours very truly
ATTORNEY GENERAL OF TEXAS
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