OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROYER SELLERS
ATTORNEY GENERAL

Honorable K. M. Cotten
¢ Auditor
L y County
Liberty, Texas

Dear 3ir:

Your request far our
is as follows:

Can the harge 8
vitoess fee in Lo and County
Corta? If & /wi nd callected
should this be 1ce and pleced

ia the Officers's

_“Article 1078, W ted Code of Crimtnel
Procegui'e ot Toxas, 1955&'/1 lowns
‘ . "Fees of Witnes - Witnesses in orimtinal
oueéx shall ‘be allowed one dollar snd fifty cents
8 day fTor y they are in attendapce upon the
¢ \mi ts for eash mile they sty mwl
in gd&tg o@ntmmmw«xtﬂnl

Amgh 1080 of seid Code is as follows:
"Xo fess allowed - Ko fees shall be &llowed
to & persor &8s vwitness fees unless such person hee

beex auhpacnud. attached or recoguized as & witness
in the cese."

-------------- TION I8 TO BE CONBTRUED AE A DEFPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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In the cese of lay v, State, 202 S. W. 729, ths Cowrt
of Criminal Appeals wves cousidering & mtter of mé. in a case
viere 3 salaried policemm:r had mede the arrest, appeared as a
vitness after being duly summonad and clained his witness fees.
The coutention weés wmade that, insswuch as such officer wes e
selaried poiicemen, he was not entitled to claim wvitness fees,
Iz overrmuling sald contention, the court salds

" « ¢« It 15 understood to e the r™ile with
rormo to cherging fees that none will be tg
witted exgept where asuthoriszed utltm; t
is, it i» & prevequisite bDefore Pees =By charged
::lt the L:g.iehtm ps:‘ mtubh;ogu%a:&m &ue

orizing e ng and paying suah fees
vinther by the state o the defendant. With nm-
ende to misdemeanors, there is no iuterdigtion of
the olx of vituess foes 30 far as officers Are
cOnNGe They seen to coms within the genersl
olass of \ritmam, snd sre entitled to the same
fess as other witnosses in misdeueanoy cases. A
wttm:utn & misdemsancy ul;:tc:n: b.t. ﬁa n: foss
other n these provided, on! o charge
suoh fees as the statuts omn. There being no
difference vith reference to msisdeneency chses as
to the eharester of vitnesses, vhether officer o
not, the officer would occme within the gensrel cate-
ga{. as wo understand the lav, as vitoess. His of-

1 charecter, sc far as thet proposition is
Sraveling eroonace in the oase to ceppiicetes  tho

veling expenses in case to o te} O
fore wvo have the question as %o mﬁﬁr or not an
of Cicer in misdsumancr cases oan charge foes as &
wvitness for his attendance the court. Ve are
of opiniou that he oan, amd t the qourt did not
err in 8lloving the fess cherged by the officer.”

It i3 our opinion, tharefozw, tiut the sheriffl, o
his deputy, cen charge or claim ﬂtmua fess i criminel «ua
in Justice and County Couxrts vhen they have been duly sumsoned
or required to sppesy s vitnesses in such courts in ul.d cases,

Artisle 3913e, Sec. 5, Vernon's Annotated Clvil
statutes, reads as followst

*It shall be the duty of 81l officers to
chayge and collect iu the senner authorised b{.d
lay 811 fees and comaissions vhich are permit
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by law to be assesssd snd collected for all offi-
oiel servios psrfarmed by them, As and when sueh
fees are 00llected they snsll be deposited in toe
Offiocers' celery Furd or funds provided in this
Aet., In event the Cozmissioners' Court finds that
the feilure to collect any fee or scommission wes
due to negleot oo the pars of the officer charged
with the Tresponsibility of colleoting same, the
ssount of suoh fes or comaission shall be 3nauutad
fronm the sslary of such officer. Before any sueh
dsduction is.zmde, the Comaiasioners' Court shall
furnish sueh officer with an itsaized stetement of
the uncolleoted feoes with whieh his amccount ias to
be charged, snd snall notify such officer of the
tise an yinot for a hsayr. on ssas, to deteraine
whether such offiosr was gullty of negligenoe
whieh time for hearing shall be at least ten &ayi
subsequent to the date of notice. Unless an offi-
osr is oharged by law with the rougnnaibil&t: of
oclleeting fevs, the Commissioners’ Court shall not
in sny event make sny dsduoctions from the authowised
stlary of sush officer.” '

Bueh witness fees are clearly "personal” fess Lo sald wit-
nessus atten said courts, or seither of theg, and sould not
be claimed as *fees aud goamissions which are permitted by law
t0 bs assessed snd sollsoted for all offiolal servise performed
by them,” You are advised, therefore, that it is eur opinion
thet suoh witness fees, when charged and colleoted are not “fees
of offige™ of the ahnritr.uthauld'nct be reported as sush and
should not be pilaced in the Officers’ Salary Fund,

Tours vd:y traly,
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