OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hoporadble LRobert A, Manire, Zxscutive Offiocer
2tate Board for Vooational Education

P, O, Drawer B, B., Capitol Station

Austin, Texas

Dear ¥Vr. ‘anire: Opinion Ko, 06731
Ret Validity end eopshiv _
Sennte B Neo.|12Qu 49th

_ Your request for an opin
ia as follows: '
"Senate Bill #120,

an sppropriation bill
taine the following me

s above mentioned faots, J would like
contideration and opinion the follow=-

a8 1t the intent of the Legislaturs to
e term tExecutive Offiocer' could bde

"2+ 3ince the sum of 22500,00 is inoluded in
the approprietion ect, with no mention made as to
whethay this sum 18 for esch year of the biennium
or for the entire biennium, was it the intent of
the Legislaturs to make $2500,00 available

COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINIQ# UNLESS APPROVED BY THK ATTORNEY GENERAL OR Fl.. -
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for the entire blennium or & sum of %1250,00
for sach year of the bieonium,

*3. GSinoe 3epate Bill 120 is an appropria-
tion act by title and subdbatance and since this
bill appears to contain more then one subjeat,
nansly, thet of sppropristion of fundes and creat-
irg or recognizinz the position of Txecutive Of-
fioer, could that portion of the bill erecting
the “xecutive 0. ficer's position te in agreemeat
with thatper t of the Constitation that reqjulres
no bill shall contzin more than one subjsst’®

, te¢ shall enswer your pumbered questions in sheir ine
versc order, that deins the logiosl way to reply, we think,

| 3eotion 35 of Article IIY of the Constitution de
clarent -

*}06. bill {(except gernersl appropriatisn bills,
whioch may embrace the various subjects ané socgounts
for and on sccount of whioch moneys are eppropriatodi
shall oorntalrn more than one subjeot, whiok shsll be
expreseed in its title, But if any subjsot ahsll
be embyunced in &n soct, which shell not be expressed
in the title, such sot shall be vold only es to eo
maoh thereof s shzll not be 20 expressed,”

Senate 311l Yo, 120 in its entirety is as followa:

*SeHy N8e 120

Ak ACT
eppropriating the sum of Cne illion Two Bundred Fiftyenine
Thousand Fifty-five and 00/100 (31,259,055,00) Tollars
per year or 89 much thereof &3 £&- be neesssary, far the
next blernium beginning Teptember 1, 1%45, and anding August
31, 1547, from the Tensral XZevenue ﬁmd for the purpose of
promoting pudlic sohool interests and mssisting 2deal 4is-
triots ir the teaoching of voocational sgrigulture, 036 6CO~
nomies, trades and industries, distributive education and
vocationel rehedilitatisn of iisadbled persons aceording to _
the Federsl lews zoverning vocational sdusation, all whioh shsll
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be zetched by Federal tung:xr viding for the edw
ainistretion, atteehing eonditious, regulmtions,
and limitations relastive thereto] making various
allecations of ascid spprepristions; sushorizing aid
to schoels &n acoordapec with the ecnditions speci-
fied lerein} previding ell costs of aduinistering
funds nemed L $his Aot sbull be paid ent ef. noneys
appropriated in %48 Aot under the authority of the
Stite Beard for Vooational Bduoatiorn) providiag for
«. . acgepiancs and cisburscmeant of all Fedewal mo
- a8 asy be pmés nvailsble to the Stote Boerd for Vo-
sationul Tduceatiocn in moosrdenee with plron 8coepte
able to the Feleral agency in coharge 0f such fuacy)
defining the powers of the Stste Roerd Tor Voesastiole
al Zduoaticny repesling all laws or parts of laws
ia oconfilat hovoRith} and Gehlaring =n eoargeney, -

*Segtion ). Tur the purpess of premoting pude
1ic achool Ipterests amd mutohing Federel fends,’
thore Ls horebly wpprcpritnted oat of the Conerel
Fevenus Funt Cpo Jdllior Two Hupndrsd Fiftyenise
Thousand Fifty-£ive end GO/LOU (5),250,055.00) Dolw
lare, or s¢ much tLercdf us pey be aecessery for
the sohoel ywwr effing August 31 i¢L6, eurd Gne
¥illlon Two ZBunired Fiftyecine Thousand Fifty-Iiva
2al 80,00 ({1,437,055400) Dollars, or &3 mueh
‘thsrsef, 35 M2y s necesary for the schosl yeer
ending 2ugust 31, 19547, to ke allotbed und expended
by the Statec Zoard of Vooetionel Ecucation.

"iGleRe The funde appropriated in tnle 2qt
shall be expended in aoccordance with all Federmul
laws and rezulutions goveraning vocabl .pa) &tuCte
tinn, providbuag that Zn sahools where e ualiwation
funds are reczived, wvocational agrioculture, LoOme
econnmics, and tredes and industries and dlstribue
tive sduestion ashall comply wilk euch rsgulations

- &6 set forth in the e-uslisabion bill, :

"Ce0e 3o Provided that vocational sagrioulturs,
hone ooonosios and tradses and industrise and 4le-
tributive sducation teachers may be paid for twelve
(12) months where the superintendent of the school
in whieh they ere employed hes certified to the
State Boaxd for Voeatinnal Ydaeation that such
teasher is actuslly sngsged in tesching this work

twelve (12) smontha, o
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"2e0, 4Le The Stste Board for Vocationsl Zduoa~
tion, through its Imeocutive Officer, is heredy su-
thorized to receive and 4ishurse in ascordence with

. plans acceptadles to the responsidle Tederal sgency,
all). ¥sde noneys that are mude availadble to the
State of Texas for sush purposes a&s training per-
sontel M nationel defense industries, and for
sush other eotivities as some under the authority
of tho Btste Board for Voocational =ducsation,

360, &, There is hersby allocated and set
aalde the followling amounts for the purpsses indi.
cated below: o

"Yooational Agriculture:

Four Hundred Tea Thou=.

sdnd Fouxy Hundred Twentye _
riv.’nﬂlllr‘ooooocuéoitooc-noc-o-q}io.$ hlo,k25.00

*Vocetional Home Teonomios:

Threes Eundred Twenty-one

Thousand Seven Hundred o
Fifty~81x DollBrB,cerecceciinesesscsael 321|756-00

"Trades snd Industries:
One Hundred Fiftye-five :
Thousand Doll&rl............v¢-..-.-..$ 155.000000

"Distributive Zducation:
Fifty-2ive Ehousand :
Don&r"l.‘!...':l.!'!‘COIOQI.QC..O.OP:&; ss’oooooa

"Vooatlons)l Rehabilitation:

Cne Tundred TFifty-four

Thousand Three Hunireé Ssventyw

four TollBrfeececcecracsscovstoscsonsaed 154,374.00

"Rehabilitation for Criprled

children to be expended by the

vepartment of Healthi One Hup-

dred cSixty-two Thousand Five

Pundr-d DOIlsrB....qi..lllo...o-.--...& 162,500100

"Provided unexpended balances remaini in the
fands herein npnropriastefl for vosatianal services may
bs re~allocated with the tonsant of esah 0f the diruwote
ors and with the epproval of the lixecutive Orficer,
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"The proper officer or offiuers of any 3tate
 departmsnt, bursaus, or divisions of State egencies
are hersby euthorized to make application for and
aocept any gifts, grante, or allotzents from the
United Statea government to be used on Stats Oooiz
erative and gthe: Federanl i@e:oets and progrems
Texas, inocluding sonstruotion 5f pudblie buildings,
repairs and improvements. Any of such Yadarasl funds
as may be deposited in the State Treasury sre here-
by appropriated to the specific purpose authorized
by the Federal Government, and subjeet %o the limit-
ations placed in this Act, Th hersby agpto—
priated the sum of Two Thousand ¥ive Hundred Pole
lars ($2,500.00) State's psrt or so much ttereot
as is nscessery for the 3tate Board for Vocational
Bducation to employ an exsoutive officer; and there
ia hcrihg appropriated the sum of One Thousand Your
Eundred Fifty Dollars {£1,450,00) Btetets part for
the State Board for Vooational 2ducation, to pay
director, Tstributive Ydueatlion,

R .'5800. 6. ALl lawa end parte of laws in Qode
£1iet herewith are bhereby expressly repealed,

) v "Sete. 7. The fact that meny schoolr in this
E State are desirous of having the sarvicea of vooa~-

tional teschers mentioned in this Aat, and the fur-
ther faot thet if the schools receive such services
it ia absolutely necessary that this appropriation
be passaed, sreste an exergency and a&n imperative
publie neoeasity that the Constitutionnl Rule re-
quiring bills to be read on three several dsys in
saoh House bHa suspended, and the seme is herseby
suspended, and this 4ot shall take erffsct end bde
in force from and efter itz passege, and 1t 45 s0
spacted,”

The bill undoubtedly is shown in 1ts Boly to be an
appropriatiosn bill, withir the meaning of the Constitutiocn
above -~uoted, and this aubject is clearly atated in the title
to the bill, It only remeins to bs determined whether or oot
any other subject is contoined in the title, or is dealt wiih
in the dody of the bBill, :

We have carefully exnzined the title, ant the body of
the bdil1l seotion by seotion, and find nothing sherein oontalined
that is not germane, or fairly and reasopably ifccldental, to
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suoh an appropriatioa bill, unless posiib;y it is found in Seo~
tionn § as polodr:{;yunr question 1, whaioch we shell speoificslly
answer later he * ' .

80 that, your question Ko, 3 is answered to tﬁd offect

tChat OGomabea BT Mo 9 o wand cwhdoad ba bbhe wloan ad iocemo-. A & -
VB JVUAYE Didd NUGLAV AR NV DUVJOUV U WIO Vi00 U UIHGOIHBL1Ie

tuticnality, as condemnsd in Sestion 35 of Article III of the Con-
stitution, _ - .

" seotion 6 of Artiele VIIT of the Constituti-n de-
glares; '

"Ho money shall be drawn from the troﬁanrr
but in pursuance of spesific appropriations mads
by lewy & ¥ &, | A R

The specifieness required nedessarily conteaplates the purpose
and amount, or At least ineludes thesedeasnts. The Gonstitu-
ti-n 4oes not nedqessarily require an express specifiecnsss in
these rempeets} sueh spesifiness may bde implied, where the
langusge olearly indicates sush purpose or smount with suffi-
eient definitions to serve the purpose intended by the framers

- of the Counst tusion, Thus, an appropriation of all sums of money
-eoming inte the handa of a dppartasnt fronm fees, or other lawful
sources whatsver for a given period would de lu*ridattly defi-
nite as to amount, and likewise for an nppr:{rineion of & lump
sam t0 & deparimsnt or ianstitutionfor the various purposcs of the
department or institution would be sufficleatly specific as to
PUrpOSS . .

_ : The langusge of Secjion 5, "There is hereby appropriat-
ed the sum of Two Thousend Five Hundred Dolars (§2500.00) State's
part or so much thereof ae is necessary for the 3tate Board for
Voocational Zdusation to enploy an executive officer™, meets svory
requirenent of the Constitution for specifionese of epsropriation,
both as to amcunt and purpcse, but the language likewise ocarries
the legislative 1inmitztions upon both the sampunt and the purpose,
The Aot o-ntains nething furthsr from which & reasochable implioca-
tion oould be dedus ed that the sum appropriated was intended (o
be for esach of the two years of thespproaching blennium, It may
be that the Legislaturs intended to appropriste £2500,00 for eszch
respective year of the biennium, dut it has not done 80, and nere
intention without -uoh actual eppropriation in apt words ocannot
create law., This anawers your second question. '

: 'Ye held in our Opinion Wo. 0=-6458, sddressed to Fonor-
able 7, C, ¥Minkert, Couanty Attorcey Bmazos County, Bryan, Texns,
that the exeoutive officer mentioned in Section 5 of the Ket,
for whom an appropriation was made, was under the very fesme of
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the Aet ftself tn'cmplaroo of the State Board far Vooational
Tduocation, and not an officer, ‘

e now further hold in this ceaneation that Senate

Bill Fo 120 414 not by legislative fiat greste the position

of suak executive orfiver 4s an enployse,

S Under 3¢otion L of Artiele IIX of the Constitution,

no appropriation of moneys out of the treasury way be made by

the Legislature exoept in pursuance of aléadility oreated by

or under a pre-existing law, This meens s law that wag in ex-
istencs at the very time the apprepriation was made, Ths pre-
existing law gesessary to suppor$ am appropriation, however

oay itself exist by reason of nedessary implic:tion., ~hat is
necessarily implied {n a constitution or statute is as much &

g;rt :: the law as if thes game had been expressly contalined

arein, ‘

The pre-existing law suthorising the sppropriaticn
udder oonfideration is the law areating the State Board for
Vosational :=dueation, The St:-te Board for Voeational X4uoa=
tion is & governmental instrumentality, an aritifieiel person,
whish cer funetion enly through the proper and neocessary em=

" ployess. -uoch instrumentality could not perform its govern-

mental functions without employees, Thet it should have them
fa Impliocit in the oreative provisions of the law, Thie rule
of oonstruction is exemplified in all the appropriations for
all the departments, idstitations, offices and sgenclos of
the Government, wherein from the earliest tises, in unbroken
sequsnos, appropristions have been made rfor the paymesat of
employees, repuirs, maintenance, and the like inoldental pur~
poses, One does not sesk to find and expresas astatute authorw
1zing the sppropristion of money by the Legislature to pay
the compensaticn of suah items as the compensation for em=
pPloyees, the coat of repairs, improvements and maintenancs,
the suppliscs, postuge, snd such other like things necesary
to the_oarrying >n of the governmental function of any de~
partasnt, institution, commisalion, board, offlce, or stth-
orized scotivity of the State,

The poaition of exeoutive officer, therefore, not
being en offlice but & mere appointment of any enployse Letes~
sary in the administretion of the affalrs of the state Board
for Vooational :ducation, the item of appropriation therefor

-
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Speaking speoirfically, the Leglslature had no in=-
tention — either express or implisd — to define the duties
of sueh appointss. A distinguishing feature detween an "of-
ficer” and an "employee®™ is that the law defines the duties
of an officer, whereas the ongleying board or atthovity pre~
scrides the duties of any employes, The terr “"eoxecutive offi-
esr" is herely & meanm of fdentifying the zolition for which
aa appropriction 1s made, It oan meke no differnece what

the Legiaslature oalls sush position, neither capn it meke any
difference how the smploying board &cnominatoa it. 1t is

the 1dentity of the position thet is materiel, The Board
itself defines the duties of its execdutive offiocer when ke

is onee exployed, Of course, sush duties must pertsin to

the statutory affairs of the boaxd of which he is an employes,
This snmwers your first suestion, S

Yery truly yours,
ATTORKIY GENERAL OF TIXAS

By .
: Oels Speer ()
Assistant

0S1¥R1 g

ARCRIVED AUG.3, 1945
Zarlos C. Ashley (3)
FIRST ASSISTANT
ATTOINNEY OENERLL

APPROVID OPINISH OO MITTEE
By GUB chelirmen



