OFFICE OF THE ATTORNEY GENERAL OF TEXAS

| | _ AUSTIN
GROVER SELLERS
ATTORNREY GENERAL

Honoxrable R, S. Wyche
County Auditor .
Gregg County -
.Longview, Texas

Vear sSirs _ : Opihton.No. 0-6784

Re: unn-r the facts sype
dnoo the oount: avdi sy

ag County have thelau- .
mu}-’ £ atoncbile Belsac-.
O ) - A -
ing to an Ainveatony- od
1t as s the Aty Olerk

or proportiol belonging
aployment is ¢ffeqtive as
& salary of {200 per month
) A,-0ar, and en 0ffielal dusineas
18 nthor ty of reeely oil and ges at
aky pump, The Olerk is 4irected to 131&.
: ous of the General Fund for the
' 114 salary and ear expense. The mot '
d% to a vote, Oonnincionnrs Pliler, Shepperd,
1d Bean voting 'A:o'

. “No appropriaticn was mads et the time or since
to cover the salary or expeise and no such item was
included in the origiral bdudget. Ths above order is
the entire Teoord, ' o
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tollowaa

*Feots: Xr. Ryder sent car repair bills to ny
office, These Dills were approved and also warrants
for §$50., The bills were each time slightly more than
+50. The last suoh b{ll was xsjeated and the warrant
was not approved by s,

STho Jlark issued the warrant and the warraot
" was delivezed 10 My, Ryder, !r. Ryior has deposited
the warreit sitbaut 25 epproval,

“In ay fudgment there is no oar expense incideat
to the oonduot of hias dutiss and he is not dxiving apny
~ ear oxcept to g0 to and from the courthouse t0 his hoas,.

*Juestion 13 Have I the authoritx to rojoot the
bills for tials osr éxpense?

eatian 2; Has the Clerk autaority to 1a.up lnd
anllvcr & warrant whish hes. nnt been approtcd by me in
the instaut ouse?™’

Artisls 155;, Yernonts Annatated 01111 utatutal, 1s an.

- " "The guditor‘uhall-hate a general ovcrs&ght of
all the books a2l readyda of all ths nfficera of the
ecounty, distriot or itate, who may be authorized or
required by law {0 regelive or c¢ollect any money,
funds, fees or other property for the use of, or
dbelonglag to, the countyj and he shsll see to the
:I::ct enrorotmnnt of t4e law governing oounty

n“'o

Artiols 1660 of ssid stntu%o:'ia as followss

®aAll clsims, bills and aooounts againat the

county oust ds filed in ample time for the auditor
to sxaaine und approve saze before the meetings of
the ocommissioners oourt. XNo claim, bill or aacount
shall be ellowed or paid until it has been examined
and approved by the oounty auditor. The auditor
shall exanine the sams end stamp hie approval
thereon., 1If ke deems it neceasary, all asush ag~
counts, bill or oleimp must be verified dy affi-
 davit touohing the qorreotness of the sams, The

auditor is hereby suthorized to admlniater oaths .
ror the purposes of this law.”
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Artieole 1661 of'laid statutes is ei follows:

*He (the auditor) shell not sudit or approvo
any such olain unless it has been contracted as pro-
vided by law, nor any agoount for the purchase of
supplies or materials for the ulo of said county or
any of its officers, unless addition 6o other
requiressnts of law, there {s attached thereto a
rouulait&on signed by the officer ordering same

- and aPproved by the county Judge. s5aid requisi-
tion must be mades out and aigned and approved in
triplicate by the aald officers, the triplicate
to remain with tae offioer &eairing the purchase,
the duplioate to bDe £iled with the county nuditor,
and the original to be delivered to the party from
whom sald purohase is to be made before any purchase -
shall be made, All warrants on the county treasurer,
except warrants for jury aervioce, must bc counter-
signed by the oounty auditor. :

It is our opinion that the sbove statutes give you aue
thority to reject the repsir bille referred to. it they hnve not
' been oontraotsd .8 providod by 1cw.

Artiole 2351 of ssid. atatutol. provide' in part as . folluwl:
".aoh oommllnionors court shall;

"0.0
. 10, Audit and settle sll acocunts agatnnt thn
oounty end diroot tnotr paxmnnt.

Artiolo 19#0 of said atatuxcs. whioh has to do with thﬂ
iuties of the county clork, is as followss

'Thoy ahall be ox-ortioio olerks of the ,ommis-
pionars. court.* '

Article 23&5 of sald statutes provides ss rdllowa:

"The gounty clerk shall be ex~offiolo oclerk of
the commissioners oourt; and he shall attend upon each
tera of sald commissioners ocours; preserve and keep
all books, papers, records and effects belonging thereco,
issue gll notioces, writs and progess necessary for the
proper execution of the powers and dutles of the c¢om~-
nissloners court, and perform all such other duties an
may be presoribed by law."
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“Artiole 3932 of said statutes provides that ths county
clerk shall be pald for oertain namsd ex-officio services, and
inoluded therein is 1ssulng ocounty warracts, s0 it ia evidently
the duty of the county elerk to issue county warrants., Under
these statutes, the ocounty olerk, acting under the direotion
of the oommisnionorn' oourt, is authorized to issue county
warrants in paymant of olains that have been passed upon by
the commissioners' aourt, but he is not suthorized to Lssue
and deliver a warrant that the ocommissioners® ocourt itself
had no euthority to order isesued,

The first requirement of the statutes hersinsbove referred
to is that all such ¢laims, such as those here under considera-
tion, be filed in ample tims for the auditor to sxanmins and ap-
prove same before the meeting of the ocommissioners! eourt. And
further, thet no claim, bill or acoount shall be allowed or
patg until 4t has been examined and approved by the county
- auditor, : ' . ‘ ‘

‘In the oase of Anderson v, Ashe, 90 S5, W, 872, the Suprems

Court had under oonsideration certified questions from the
. Court of Civil Appeals in a suit by the sheriff of Harris County

sgainst the gountty auditor to compel him by mandamus to offi-
cially ocountarsign a county warrant that had deen issued to the
sheriff by ordor of ths oomalssloners' couri for certain items
of indebtsdness whioh the commissionsrst® oourt had adjudged to
be lawful and Just and had sllowed, It was shown that the

olain for which said warrsant wes issusd had been presented to
the gounty audltor before it wes approvel by the commissionsrs!
court, and he refused to approve it ou the ground that, in his
Judgment, the oounty was not legally liable therefor, In hold-
ing that the county auditor, when oalled upon to countersign:
the warrant, hsad the right to inquire into the validity of
the olaim or acoount in discharge of which it was 1ssued and

to refuse to ocounteraign it if he concluded thet the claim, or
any part of it, was not a proper oharge against the gounty,
‘and to refuse to countersign the warrant beoause he had not
theretofore approved the claim, the ocourt laid lown the follow-
{0z rules of law:

"To the seoond and thixd questions we enswer-.
that ths oocunty ocommissionerat court had no perer to
allow the claim eafter it had been pressnted to,
oxamined, and alsspproved by the auditor. The act
of the Twenty-~iiinth Legislature (lLaws 1905, p. 361,

" ce 161) authorizes the appointment of an suditor in
any oounty in which there may be a city of 25,CG00
population and provides as followa: ‘'leo. 15. ALl
clains, bills and acoounts againast the oounty must
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be filed in ample tiams for the auditor to cxauine
and spprove same before the reeting of the commis-
sioners® oourt, aad no c¢laim, bill or account shall
be allowsd or paid until same saull usve been
exazined and approved by the couaty auditor, It
sall be the duty of the auditor to axgalie und
stany als ayzroval thereon,* eta, lLaws 2yta _eg.
v 383, o. The language quoted is asndatory,
. and hakes the npproval of the auditor a condition
precede=it tuo tie oxerelse of Jurisiiotlan over the
oluixz by the odanmissionerst eourt. 2 .am, X Lag.
nDCY. Law, p. 0353 Stayton v, .mlincs, 7 Ind. lig;
Jtete v, Zilsantel, 2 wis, 574. It Zoiiows that
tile OoruuT 6r the caxcisslionwrs' udurc sllowing the
oleim, which was aade after the r¢jection of the
olaim by (3¢ audltor, wog vuid, and tiw suditor
was anthorizeld tc refuse to eouatorsiga the war-
rant which waa lasuel undor suon order.

_ In the caua of. uyutt Yetal & doiler ,oz‘s ¥, Lipsgomb,
87 De He {2&) 331, wrlit refused, the cluxt asd undar onn:idcra—
tion a msuitv by appellant abnlnnt appsllee, who was county
auditor of ramnin county, to zendssus it @ud secuire his ap-
provol of & olaim abolnst s81d county z3i require him to counter=
el the woerre, b Ln Jayuezt of such clﬁi. The material facts

of tals cage and ta: holdir; 92 tae courvt tnesedn were as fole
lowst ' : o '

*This oleix weas relinged Ry tic suditor for the
respon that the mutexial bal not been lawfully ace
quirod. The rrice »cid hed never teen stbrmitted to

r refoue it Wat h;;uht cad 2zo10ved By tae eOom~
tiasianers' court; thet the bid wae cot the lowest
and best bidj tiast therds hed Lesn 2ac zstorial et ell
deliveredé since the bil was made; that thexre had
never been &ny reuisition for any of the zaterial
sicred V7 any cogniaaianer or approved by the gounty
Jud-e ur spyrovec ty Lhe county suditor, and for the
further rscson thet, i2 41is Julswent and dlscrction.

- 1u the uatter, the nl&.n should not de approveé, lot-
withatardizg the auditor's refusal 1o app-ove the
clala, ik¢ odunty sommlssionsrs! jourt apgroved the
enms and orésred the gounty suldltor (¢ laaue en
interest-bsaring warrant in séltleusnt of it. The
guditor having refuned to approv: the olelx erd to
isaue ths warrsnt, tols sult waa brougut in the
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aistrict court of Fannin county by the Wyatt Metal

& Boller wWorks to mandemus the eounty auditer of .

- Peaunin oounty end require his approval of the olaim
4nd to require him te eountorltsn the werrsnt in
payment of such clala,

. "On ths hearinz befors tha,gonxs Judgment was
entered denying the Wyatt ifetal & Bollexr viorks the
relief prayed for, to which judgment said company

- excepted snd aua duly prosecuted its appcal to this
court hy writ of error.

e have concluded thet the trial‘eourt entarel
the propar Judguent in thias sase, 1In couctiss having
a county auditor, as in this case, all oclains againat

~the county ¢f the olass hsre intoind are required to
be riled with the auditor and epproved by Aim defore -
the sace may bs allowed by ths commiasionaref aourt
of the county, aid 1f the acoount is not approved by
the sounvy suditor, the ocommissiouners! gourt has no

- Jurisdiotion to allow the olaim, Anderson v. Amho,
S9 Texs 447, 90 5. W. 8723 Falls County v. Bozsman
{Tex, Civ. App.) 249 8. W, 690; Yantis v, scvatagus
county, 50 Tex. uiv. Appe 403, 110 8. W 161.°

Singe the coumissiuncrn' court 1s without authority to

. allow suéh ecleim over the disapproval of the ocounty suditor, it
i» our opinion that the oounty olerk does not have authority to
inaue and deilver a warrant which has not been avproved by thn
sounty auditor under the facts stated, .

For your duforiation we band you narowitr eopiea ct our
Opﬁg&%ﬁ: liom. 0-6663 aud 0~6220,
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