THE ATTORNEY GENERAL

OF TEXAS _#£Z:;;£’ /z;/i‘//ffgj/

AUSTIN 11, TExAS

ATTORNEY GENERAL

Overrulad b;Q‘:ng__j

Honorable John W. Crudgington _ .
County Auditor
Potter Couniy

Amarille, Texas

Dear Sir: k Opinion X0« 0~£805
Re: Use of the surplus in
the Road and Bridge Fund.

Your request for an opinion from this department is as follows:

"House Bill 850, listed in Vernon's Texss Session Laws of the 49th Legisls~
ture, states that any county which does not levy & road and hridge tax, and
hag & surplus in its R. & B, Fund, may use the surplus as it seesz fit,

"Article 6675a 10 provides that all monies received by the county from the
registration fees on motor vehicles shall be used for the econstruction and
maintenance of lateral roads of the county.

"Since Potter County has s low mileage of lateral roads it 1evieslho road
tax and has an accruing yearly surplus from the proceeds of fines and reg-
istration of motor vehicles.

"Ig it within the discretion of tHe Commissioners! Court to use the surplus
in ite R. & Bsa Fund under the prevailing statutes?"

Article 6675a~10, V.A.C.8.; is as follows:

"Apportiomment of funds. - Qn Monday of each week each County Tax Collector
shall deposit in the County Depository of his county to the credit of the
County Road and Bridge Fund an amount equal to one hundred (100%) per cent
of net collections made hersunder during the preceding week until the amount
go daposited for the current ocalendar year shall kave reached s totel sum of
Fifsy Thousand ($50,000,00) Dollars

"Thersafter, and until the amount so deposited for the year shall have reach-
od a total of One Hundred Seventy-Five Thousand ($175, 000.00) Dollars, he
shall deposit to the credit of said Fund on Monday of each week an emount
oqual to fifty (50%) per cent of collections made hereunder during the pre-
ceding weok. .

"Thereafter, he shall maite no further deposita to the credit of said Fund

during that calendar year. All ccllections made during amy week under the
provisions of this Act (Arts. 6675a-1 to 6675a-14; P.C. Art, 879&) in ex~-
cess of the amounts required to be deposited %o the credit of the Romd and
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Bridge Fund of his county shall be remitted by each County Tax Collector
on each Monday of the succeeding week to the State Highway Department
together with carbon copies of each license receipt issued hereunder dur-
ing the preceding week, He shall also on Monday of each week remit to
the Department as now provided by law, all transfer fees and chauffeurs!
license fees collected by him during the preceding week, together with
oarbon copies of all receipis issued for said fees during the week,

"He shall al€o eaccompany all remittances to the Highway Department with

a complete report of such collections mede and disposition made thereof

the form and contents of the said report to be prescribed by the State
Highway Department. None of the monies so placed to the credit of the

Road and Bridge Fund of a county shall be used to pay the salary or come
pensation of any County Judge or County Cormissioner, but all said monies
shall be used for the construction and maintenance of lateral roads in

such county under the supervision of the County Engineer, if there bs one,
and if there is no such engineer, then the County Commissioners' Court
shall have authority to command the services of the Divieion Engineer of
the State Highway Deparitment for the purpose of supervising the construce
tion and surveying of lateral roads in their respective countiez. All
funds allocated to the counties by the provisions of this Act (Arts. 6675a=]
to 6675a-14; P, C. Art, 807a) may be used by the counties in the payment of
obligations, if eny, issued and incurred in the construction or the im-
provement of all roads; including State Higlways of such counties and dis-
tricts therein; or the improvement of the rosds comprising the County Road
Sys tem."

The above mentioned statute expre&sly provides how motor registra-
tion fess coming into the County shall be expended. It also provides that
such fees be placed in the Eoad and Bridge Fund of the County.

House Bill 850, 49th Logislatﬁrc, provides as follows:

"Sec. 1, In all counties of this State having surplus funds from revenues
darived from motor vehicle registration fees which each said county is auth-
orized to retain under the laws of the State of Texas, and where anmy such
county or counties are not levying & tax for the building sand maintenance
of rosde and bridges for such county or counties, the Commissioners' Court
of said county or counties ias hereby authorirned to transfer such surplus
funds to any other ocounty fund or funds which such Court may from time to
time designate, and to expend such surplus funds for any other use or

purposs.,

"Sece 2o The faot that soms counties with large populations have only a
relatively small number of miles of county roads to maintain and are now
annually collecting and retaining motor registration fees in an aggregate
amount several times as large s is necessary to suffiociently maintain the
roads and bridges in such counties oreates an smergency and an imperative
public neceseity that the Constitutional Rule requiring bills to be read
on three several daysz in each House be suspended, and said Rule is hereby



Hon. John W. Crudgington, page 3 (0=~5805)

suspendsd, and that this Aet shall take effect and be in foroce from and
after its passage, and it is so0 enacted.”

Section 9 of Article 8 of our State Constitution prescribes the mmx.-
imm rate of taxes for general purposes, for roads and bridges, for juries, and
for permanent improvements, respsotively. This department has repsatedly held
that the Cormissioners! Court has no authority to transfer money from one constiw
tutional fund to another, or to expend for one purpose, tax money raised ostensi-
bly for another purpose, Such rulings are based on the following authorities:
Carroll v, Williams, 302 5.,W. 504; Ault v, Hill County, 116 S.,W. 359; Hendsrson
Ve Bock, 262 S.W. 94; 11 Texas Jurisprudence, p. 609=6ll.

We quote the following language from Carroll v. Willioms, supras

“Going to the real gist of the main issue before us, section 9 of article 8 of
out state Constitution, supra, inhibits any and all transfers of tax monay from
one to another of the several clesses of funds therein suthorized, and, as =
sequence, the expenditure, for one purpose therein defined, of iax money raised
ostendibly for snother such purposes The immediate purpose in so prescribing

a separate maximum tax rate for each of the classes of purposes thers ermmerated
is, no doubt, to limit, mccordingly, the amount of taxes which may be raised
from the people, by taxation, declaredly for those several purposes or slassss
of purposes, respectively. But that is not all. The ultimate and practicel and
obvious design and purpose snd legal effect is to inhibi% excessive expenditures
for any such purpos~ or olass of purposes. By necessary implication, said pro-
visions of section 9 of article 8 were designed, not merely to limit the tax rate
for certain therein designated purposesx, but to require that anmy and all money
reised by taxation for any such purpose shall be applied, faithfully, to that
particular purpose, as needed therefor, and not to anmy other purpose or use
vhatsoovore. .« « o

"frue, the Constitution does not say, in so may words, that money raised by a
county, eity, or town, by taxation for one such purpose shall never be expend-
ed for any other purpose =- not even for another of the five genoral classes

of purposes defined and approved in said section 9 =-- but that we think, is its
plain and certain meaning and legel effect. The very definitions of iuose
several classes of purposes, and the dsclaration of authority to tax the peo-
ple therefor, respectively, coupled, as they are, in each instance, with a lime
jtation of the tax rate for that oclass, must have been predicated upon the
expectation and intent that, as & matter of common honesty and fair dealing,
tax money taken from the people ostensibly for any such specifisd purpose shall
be expended, as nesded, for that purpose alone, as well as that the tax rate
Pfor thas particular class, in any one ysar, shall not exaeeed the prescribed
maximum,

"Conversely, and upon & like course of ressoning, it must have bean intended
that expenditures for sny such designated purpose shall never inolude tax money
in excess of the proceeds of the maximm tax rete prescribed by the Constitution
for that purpose.
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"Unless our above-statwd conclusions are scund, thers wes no good reason for
making the constitutional limitation upon the said five separate designated

tax rates cuasifioy the limitation upon the texing power might as well have
been couched in general terms appliloabls tc all the designated purposes col-
lectively, although prescribing an sggragabe macimum tax rates appliocable to

any and all such purposes in the discretion of governing body. In other words,
unless said constitutional proyvisions were desipned t¢ }Jimit the application or
expenditure of each such %ax fund fur ths spesific purpose or purposes for whioch,
declaredly, it is raised, as well sz Yo limit the lex rate therofor, the same
result in the way of protecting the peopls against exhorbitant taxes could have
besn atisined more simply and mere conveniently by making, in said section 9 of
article 8, one general limitation upon the texing power with reference to all
five such classes of purposes, collectivaly, thersby leaving the governing body
fres to apply any and all such fumds sssording bHo ite own judgment, provided
orly that no portion therecf shall by applied & anmy @x Lranecus purposs, not
included by the terms of that saction.”

It will be noted from the above language of the Supreme Court that the
transfer of the constitutionmal funds wks prohiblted bsoaurs sach funds were dee
rived from taxes levisd catensibly for ous puposs sz suthorizad by the Constitu-
tion and used for another purposes The Lagisliaturs, by sascting House Bill Fo.
850, supra, does not authorize & transfer £ sonekltutiomml fuads,ut it merely
authorizes a transfer c¢f moniss In the Rual sad Bridgs Fuid asquired by virtue
of Artiole 6675a=-1C, Sinose the ng;alatur@ poruittsd the monyy derived from
motor vehicle registration fees to be pub izm the Bosd aud Bridge Fund in the
first place, it can now peruit ths sam® monyy to be tiken cut of the Road and
Bridge Fund and transferrsd % amy cther sounty fund ow funds which the Commige
sioners! Court may designats,

It is therefore the opinion of this depsrimsnt thek it is withinv the
diseretion of the Commissioners! Court %o use the surplus jo the Road and Bridge
Fund derived from motor wehicle registration fass, provided that Potter County
now levies no tax for the building and mainteenanve of roads and tridges for
the countye.

Section 24 of Article 16 of our State fongtitution statesy

YThe Legisiature shall make provisioan far laylug oub wnd working publis roads,
for the bullding of bridges, and for whilising fisss, forfeitarss, and sonviod
labor to all thess purpcses.”

In view of the foreguiug wonshitutional., provision it is further our
opinion thet money now in the Road aud Bridgs Fund derived from fines and forw
feitures cannot be transferred, T: hold wtherwi:e would nct be in sscord with
the above quoted conatitutional prorision which makes it mendatory that such
money be used on roade and hridgesz,

APPROVED SEP 18, 1945 Yours very truly
/3/'Grovcr Sellers
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Azsistant

By &/% John Reeves
Assistant



