OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

onorable John L, Green, Director
Certificate of Title Divieicn
Texes :[ighway Depsxtment

Austin 26, Texas

Dear Sir: gpinion No. (0-6813

Re: Issuance of certifiggte of
title on car prasyss
stolen nowm ip stonase g
motoroyole fouhd by the alde

J which reads as follows;:

tificates of title unde
in these letters

dsey, Conatable of

ain title on a8 1935
a stolen eutomobile
bout a year ago. lir.

" {rom Roger Thurmond, Die-
p<Third Judiclal District of Texas,
dnce to obtaining title for J. S.

T of Terrell County.

nable to find any provision in the Texas
v {¥.C. ATt. 1436~1) which would enable this
aént to fsaue titles under the faots set forth
by LK¥. Godsey and lir. Thurmond, e respectfully re-
quest that you adviase this Department what eviderce
should be presented in eaoh omse that would authorize
this Department to issue the titles in queetion. An
early response will be eppreclated and we requeat that
you return the attachments with your opinion.n

NO COMMUNICATION IS TO BE CONSTRUED AS A DEFARTMENTAL OP{NION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRET ASSISTANT
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Hon. John L. Green, page 2

The conatable's letiter, referred to in your letter, reads

a8 follows:

*I recovered what I presumed was a atolen auto-
moblle, about one year ago, thet hed been abandoned on
the highway sast of Naples. It is a 1935 dodel Ford
Coupe. I have kept the car in storage since I re-
covered it and have used every effort that I know of
to ascertain the ownser of the ocar, but no one has
claimed it, There are no motor numbers anywhers on
the car but heve been burned off, The BState Highway
Patrol and the ¥, B. I, have cheeked on the cese and
bave been unable to find the owner, The ¥, B, I,
advised me that it had c¢closed its case on the matter,
and for me to 4o anything 1 wanted to with the oar,

"] am desirous of registering the car in ordsr
that I may dispose of it end get my pay for storage
and taking care of the car since I have had 1s.

*Please advise mo what steps to teke in this
natter."

The letter from kKr. Roger Thurmond, Distrioct Attorney, re-

ferred to in your letter, reads in part as follows;

"Several months ago J. 8. Nance, Sheriff of
Terrell County, Texas, found a Harley Davidson motor-
oycle bearing no license plates by the side of the
highway in Terrell County. Mr., Nence reported the
matter to Highway Fatrolman Townsend, who is stationed
et Alpine, and Townsend later advised him that he had
reported same to your Department and you were unabdle
to give any informastion as to the oOwnership of the

maohine,

“The matter was also reported by Mr. Nanoe to
the Automobile Theft Bureau and to the Federal Bureau
of Investigation, end both of those agenclses were un-
able to give any information in reference to the owner-

ship.

"Insemuch as this machine has now gone unolaimed
for several months and there is very little probvability
that any bona fide claimant will show up, the Sheriff
desires to sell same at public auction and pay over the

proceeds to Terrell County, Texfs. . « .

E i
by



Hon. John L. Green, pege 3

"If a sale of this property is made and the
Sheriff executes an affidavit setting out the faots
of the abandonment and the finding of same by him
and sale at public auction with the proceeds go-
ing into the treasury of Terrell County, Texas,
please advise me whether on the basis of such
affidavit you would be willing to issue a

- oertifiocate of title to the purchaser,"

Article 1436-1 of Vernon's Annotated Civil Statutes
provides as follows:

"Se¢., 35. Whenever the ownership of a motor
vehiole registered or licensed within this State
is transferred by operation of law, as upon
inheritance, devise or bequest, bankruptey, re-
ceivership, Judiolal sale, or any other involuntary
divesture of ownership, the Department shall iasue
e new gertificate of title upon being provided with
certified copy of the probate progsedings, if any
{if no esdministration is necessary, then upon
arffidavit showing such fact apnd all of the heirs
at 3aw and specification by the heira as to in
whose name the oertificate shall issue}, or order,
or bill of sale from the officer making the Jjudicial
sale, excert however, that whers foreclosure is had
under the terms of a lien, the affidavit of the
person, firm, association, or corporation or
authorized agent, of the fact of repossession and
diveatiture of title in acoordance wlth tane terams
of the lien, shall be sufficilent to authorige the
issuance of a new certificate of title in the name
of the purchaser at such sale, and except further
thet in the cese of the foreoclosure of sany Con-
stitutional or Statutory lien, the affidavit of the
holdsr of such lien, or if a corporation, 1ts ageat,
of the fact of the oreation of such lien and the
divestiture of title by reeson thereof in accordance
with law, shell be sufficient to authorlize the issu~
ance of a new certificate of title in the name of
the purchaser." {(undersooring ours)




Hon, John L, Green, page 4

Articles 5502, 5504, and 5505 of Vernon's Annotated Civil

Statutes provide as follows;

"Art. 5502, Propristors of livery or publis
etables skall have a spscl&l lien on all animasls
placed with them for feed, care and attention, as also
upon such carriages, buggles or other vehicles &s may
havs been plaged in thelr care, for the amount of the
charges against the sanme; and this artiole shall apply
to and inalude owners or lessees 0f pastures, who shall
have a similar lien on all animals placed with them for
pasturege."” _

TATL, SSOE, When possession of any of the property
embraced in the preceding article has oontinued for sixty

dayes after the ¢harges aosrus, and the charges s¢ due have

not been paid, it shall be the duty of the persons so
holding said property to notify the ownexr, if in the
State and his residence bijxkiaown, to come forward and
pay the oharges due, and od his fajlure within ten days
after such notioe has been given him to pay said charges,
the persons 80 holding said property, after twenty days
notioe, are authorized to sell sald property &t publie
sale and apply the proceeds to the payment of said
charges, and shall pey over the balance to the psrsocn
entitled to the same, If the owner's residence is de-
yond the State or 1s unknown, the perason holding said
property ahall not be required to give such notice he-
fore proceeding to sell,"

"Art, 5505, If the person who is legally
entitled to receive the balanoe mentioned in this chap-
ter i» not known, or has removed from the Stats or from
the county in whioh such repairxing was done, or such
property was 80 held, the person 80 holding said property
shall pay the balance to the county treasurer of the
county in whieh sajd property ls held and take his re-~
oefpt therefor, Whenever such balance shall remain in
the possession of the county treaaurer for the period
of two yearsa unclaimsd by the party legally sntltled to
the same, such balance shall beoome a part of the county
fund of the oounty in whish the property was sold, and
shall be applied as eny other ocounty fund or money of
such county is applied or used,.,”

43



44

pr. John L. Green, page 5

' In asnawering your guestion, it must first be determiped
that lesgal title to the property in question has been divested
by operation of law or otherwise before certificate of title
thereto can be issued,

The facts stated 4o not authorize disposition of the
property ea stolen property as provided for in Articles 933-34
and 938 of our Code of Criminal Procedure, In the absence of
the owner of said property and where the name or description of
the thief is unknown, a ocouplalint elleging theft cannot atand.

The property deseribed in your communieetion, under the
facts stated therein, ocould not be oconsidered abandoned property,
and, therefore, the finder of gsame acquired no title to said
property. In the case of Sikes v, State, 28 S, W. 688, Justioce
Burt of the Court of Criminel Appeals saids

"The word 'sbandon' means & giving up; a
totel desertion; an absolute relinquishment.
Abandonment inoludes both the intention to for-
seke or abandon and the act by which eueh in-
tention ia carried into effect. Froperty asy
be said to be abandoned when the owner !throws
it away,' or when it 1s voluntarily left or lost,
without any intent or expectation to regain it.”

Title to the property involved in your communiocation could
be divested by the foreclosure of an asgerted common~law llien, or
a statutory lien, thereon for the amount of storage due, To deter-
mine this, we must consider the following principleas of law:

{a) "A garage-keaper Or other person in whoase possession
& vehlcle has been placed for storage is entitled to assert a
coxmon~-lew lien thereon for the amount due him and, acting pur-
suent to the atatute, may sell the car and apply the proceeds to
the payment of his charges." (5 Tex. Jur., 36c. 62, PPB 6L 3=4L)

{b) "i gersge-keeper is, with respect to vehicles whioh
have been plaoced in his possession for storage or repair, a
bailee." (5 Tex. Jur., iec. 48, p. 630)

{0} ™A t'garage', which is the modern substitute for the
livery stable, is defined as & place for the care and atlorage of
motor vehicles., . " (Grimes v, State, 200 8. W. 378)
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Hon, John L. Green, page 6

‘ The facts show that the officers have been very dlligent in
their efforts to locate the owner of the property and are there-
fore justified to place the same in storage. In view of the
suthorities, above, 1t is the opinion of this department that if

‘the officers place the property with a garage-keeper or some
other person for care and storage, that such garage-keeper or
person will have s lien thereocn for his storage charges. when
the charges for storage aocorue and are unpaid the lienholder
oan fille suit in a gourt of competent Jurisdiction to fore-
close the same, If there 1s & balsnce of prooceeds from the
foreclosure sale, after the lien and oourt costs are paid, and
the owner feils to oclaim same, it shall be paid to the county
treasurer of the county in which saild property 1s held,

If the sutomobile and motoroycle in question are sold at
foreclosure sales under the proceedings outlined in the adove
paragraph, such sales would bs judioisl sales and your depart-
ment would be authorized to issue certificates of title thereto
upon evidence of the sales,

Yours very truly,
ATTORNEY GLNZRAL OF TuXAS

JO:LJ . Jesse Qwens
Assistent
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