OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoradle C. B, Cavness
~tate Auditor
Austin, Texess

Opinion
Lesr Siri . Re: Whether o

remen's
sloner for

‘e acknowledge rege ot resd-
inr as follows:

: “The L5th L
Chap. 125, p. 229
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funde snd revenues for the Firemen's Relief end
Retirement Fund'.

“fhe 49th legislature inoluded the following
appropriation for the Yiremen's Pension Oommission-
or in the Departmsantsl Approprietion Bill for the
biennium ending August 3ist, 1947:

 “FIREMEN'S PERSION COMMISSIONMR
{(Out of Firemen's Relief and Retirement Funds.)

Tor the Years Endin
August 31 August 3

1947
8a1ar§g- E 2
1, Commissioner (8) 3,600,00 3,600,00
- Majntenance
2. Oftice expense, postage,
stationery, offios fix-
- tures and supplies 1,500,00 1,5%00,00
3. Treveling expenses, con-
tingent expenses, esnd
other necessary help and
expenses to be incurred
in administration of Fire-
men's Relies and Retirenent
Law 750.00 g 150.00
. &e 'Apporticament 257,000.00 257,000.00

Grend Total, Firemen's
Pension Commissioner § 262,850.00 20(2,850,00

*¥e¢ shall appreciste your advising us on the fol-
-lowing questions:

*Do the tate Comptroller 2nd “tate Tresaurer
have the authorisy to pay the items appropriated
to the Firemen's Fension Commissioner by the 49th
legislature for the biennium snding Auguss 31,19477

“In s manner similar to that followed by the 49th
legislature, the A3th legislature hed approprieted
£230,600,00 for esoh year of the dlennium ending August
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31, 1945. The State Comptroller sné ttate Tress-
Ufer made disdursements from this eppropristion
in the same manner ss they hsd under appropria-
tioa by the ATth legisleture.”

Your incuiry raises two very importent questions, The
first 1s, whether or not the approprietion of money to de paid
t0 firemen, who are oot oniloyoos of the Ztate, emounts to e
grent of money $c en individusl whieh is prohidited dy Article

11T, Puetions &4 ené 51 of the Texes Constitution. The sscond

is, whether or not aa appropristion to the "Fire-an's Pension
Commicaloner {out of Yiroran's Relief snd Retirement Tunds)”™ mey
be psld out of the Cenerz) Fevenue Yund., Ye will disouss the
queatioans in order.

After esnaotment of the Firemon's Fension end Fellief Law
in 1937 (Artiole 6242¢, V. 4. C. .}, a numder of insuranoce
-pompanies sttacked in court Sectlon 2 of the tot whioch provided
for a two per oentum (2%) tax on the gross premiums of fire in-
surance sompsnlee. "his tax, whioh was for the purpose of pro-
viding permanent funde and revenues for the Fireman's Pellef and
Retiro:ent Pund, wes held unconstitutional {n Axerican Alliance
Insurance Company vo., Bosrd of Insursnce Cormisrzioners (1939),
126 2. ™, (2€) 741, srror refused. Theresfter, in 1939, there
wap $ntrcduoed in the L7th Jegislature H, B, No, 46 whioch was
propose¢d as sn smendment to Section 2 of Artiele 6l43e. This
111, whioh alas irotidcd for e two per sentum (27) tex oa the
premiums of fire insurence oompenies, was sulmitted to this
Cepartaent by the Spoaker of ths House of Fepresentstives for an
"opinion cn its conatitutionelity. In our Opinlon No. 0+13468,
issued May 19, 1941, we passed on the constitutionality of Arti-
ele 624,)¢, 85 well sz F, B, No. 46. 1In that opinion, we ss1d:

*Artiale Il1, Yeotion 51, deniecs to the legis-~
lature the power %0 moke or suthorize ‘any grant of
pudlie money to any individusl, sssociation of indl-
viduals, munioipal or other eorporstion whatsoever,
eves' Article 1II, Saction Lk, provides that no
graat of moneys shtzll be nade to ary individusl ex-
vopt the same shal) bBave been provided for by pre-
existing law, VWhile, edmittedly, the Stete might
provide a system of pensions e¢nd &isedbility denefits
for its employees without therobg violating the eon~
stitutionsl provisions (Byrd v, City of Dallas, 118
Tex. 28), St 15 urged thet firemen are not employees
of the Stase, but of ths mupiolipslities, and that,
therefore, the law rCakes a grant of pudlic moneys in
violetion of the above Articlee of the Jonstitution.
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*For the purposes of this opinion it may de

- oonceded that firemen are not State employees and
that the aot does not make Shem such., Ve do nos
attempt the deolision of that question. Neverthe-
less, it sppeara to us thet the validity of the
law as sgeinst sueh objeetions to its constitu-
tionslity is susteined By the deeision of ocur
State Suprere Court £a the case of Friedman v,
Areriocan Sursty Company of New York, et al,hsnded
down on April 9, 1941."

: The Friedman case is reported in 137 Tex. 149, 151 7.%,
(24) 570, Ses also lLower Colorado River Autkority vas. Chemical
Bank & Trust Co., 185 8., %W, (24) 467. ¥%e sre still of the opinion
that the edove holding &is sorreot.

H. B. ¥o. 46, however, was not enseted by the A7th Legis.
lature. That Legislature ensoted instead H. B, No. 1011 which mde
an annusl eppropristion of $300,000 for the biennium ending August
" 31, 1943, for the purpose of providing permenent funds snd revenue
for the "Firemen's FRelief snd Retirexent Fund®. 1In our Opinion
No. 0-3833, addressed to Honcrabdble GCecrge H. Theppard, Comptroller
of Publie Aocounts, this department held that said sppropriation
was valid.,

For the diennium deginning Septemder 1, 1943, end end-
ing August 31, 1945, the 4B8th Legisleture appropristed £230,600
per ennum for the Firemen's Pension Commiscioner by making pro-
vision therefor in the Departmental Appropriation Bill. Ceneral
and Speeisl Lews, A8th legislsture, Reguler Bession (1943), page
028, The AOth lLegislaturs, like the preceding one, inoluded in
its Departmentsl Appropristion Bill an ennuel sppropriation for
the "Firemen's Pension Commissioner {out o TFiremen's, Relief and
Pension Funds)”". It increesed the asppropristion to $£262,850,.00
annually but used the almost identicel language as had deen used
by the preceding legislature, At the time both appropristion
bills were passed, the Firemen's Relief end Pension Funé oon-
tained only the unexpended balsnce of moneys previously sppro-
priated. 1Its oontinued existence as & Special Pund was depend-
ent in esoh instenoe on the valldity of the surrent appropristian
ocontained in the Departmentsl Bill. No question wes ralsed as ©
appropristions merde by the L8th legislature snd these funds have
been expended. You now inquire whether the ourrent spproprietion
should be peid,
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_ Ye are definitely of the opinion that Artiocle 6243e,
Y, A Co S, 18 surfiolent ss a pre-existing law within the
mosning of Seetion 4A, Artiele III of the Texas Uonstitution.
tuis 13 implieit in our Opinion No. 0-3833, whieh upholds the
vslidity of the annual eppropristion of aséo.ooo whioh was made
for this same purpose By the A7th Legisleture in K. B, No,1011,
Article 624)e provides for s comprehensive fitate plan for a
Yiremen's Pension System. The only part of the act whieh has
veer invalideted is Shat pars of Seetion 2 which levies # two
per eentum (2%) tax on the gross premiums of fire insursnece
ocompanies. Seetion 10 of Artiele 6243e provides for contridu-
tion dy partieipsnts in sueh Firemen's Relief and Retirement
Yund of pot less thsn 1% nor more than 3% of his sslary, to de
determined by a vote of the Fire Department of which sueh per-
son 18 a memdber, and to be dedueted from his selary or ocompen-
sstion 1f he i{s @& wholly pald or part peid fireran whose salary
or oampensatiod is more than fifty dcllers per xonth and if he
is a pert paid fireman whose salary ie less thean fifty dollars
per month or e volunteer fireman he shall pay not less then
$£3.00 nor rore than $5.00 per snnum, the sxaot amount to be de-
termined by a votes Of the fire department of whieh sush perason
is & memder. Also, the 4A9th Legisleature smended Seoctien 6 of
_ the aot %0 provide that "eligible end gquslified firemen who shall
have oomplsted 20 years of servioce b»efore reaching the age of
fifty-tive” shall bde entitled to retirenent benefite under the
aot when resohing the ege of fifty-five, even though he shall not
have been engaged in agtive serviee ss a fireman st said tize.,
“eotion 6, Article 624)e, V. A. C. S. Tus sot itself resogniszes
the obligation of the State to Teise funds for Firemen's Pensions
and to provide for their adaiaistration. This is its primary
objeetive, The particuler means by whioch the funds are to dbe
reised, whether %y a special tax or by npzropriotion out of the
goneral revepue fund, is e secontary consideration., Zven if the
Firemen's Pension and Retirement Funéd is raised by & speeisl tax,
the moneys cocruing $0 the fund would have to be sppropriated
every two years. Ree our Opinion Ko, 0=-700, The apprepriation
in either esse would %e in ecmnection with snd dased upon Article
6243¢ as the "pre-existing law.*

Artiole 6243e is not itself an eppropriation ses. Plokle
vs. Pladay, 91 Tex., 484, Ab S. ¥. 480. Section 19 of the set
ecreates the offiece of Tiremen's Pension Commissioner end fixes his
selary at $3,600.00 ¢ year “"to % paid by vouocher of the State
Treasurer from seid Firenen's Relief snéd Retirement Fund®™, Seoction
6 of Artiele 1I1 of eour Ooastitution, however, prevides that no ap-
proprietion of money shall be made for s loager term tham $wo yeesrs.
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?o bold that Seetion 19 is an "eppropristion® for the eurreas
viennivum would be tantamount to deelaring it unoonstitutional,
besause it was ensoted more than two years ago. *It is a well-
settled rule ia the construoction of statutes that if an aet of
- 4he Legislature be capadle of two construotions, one of whioh
sonfliets with the eonstitution, and She other of which does
not, the latter must prevail.” Plekle vs. Finley adove.

, The ultimate question, therefore, involves the
copatruetion of that portiona & the current sppropristion billd
quoted ia your letter, Section 1 of the eurrent Deparsmental
Appropristion Bill is as follows:

*Thet the several sums of money herein spseified
or 80 mush thersof aa may be negessary, ars herebdy
appropriated out of any moneys in the State Treasury
aot otherwise appropriated, or out of apecial funds
as may be shown, for the support and maintenange of
the sevaral departments and agencies of the "tate
Government for the two year period bdeginning Septem-
ber 1, 1945, end ending August 31, 1947."

The ozdinsry rules of statutory construction are sppli-
oable to appropristion bills. 1In Plekls vs. Finley, L4 5. ¥,
480, the Supreme Court, in eonstruing en appropristion dill, said:

"It 18 elso true that no speoific words are neces-
sery 1a order to make an appropriation; and 4% may de
conoceded, as contended, thet ez appropristion may de
nade by inzlieasion when the la egs employed leads
to the belierf that such was the intent of the legis-
lature."”

The legislative history of the Yiremen's Pansion end
Relief Law, inoluding the amendment of Section & thereof dy the
49th Legislature, throws light on the question of legislative
intention es evidenced by the appropriation b®ill. The L9th
Legislature wes presumed to know that Seetion 2 of the Aot had
been deoclared unconstitutional snd thet there wes no longer any
speoiel taxes to provide perrwanent funds end revenues for the
Yiremen's Rellef end Retirement Fund, The ASth lLegislature was
presumed to have known this when it made en appropriestion in
its Departmental Appropristion Bill for this purpose and since
the funds $hus apEroprintod were peaid without question, the
49th Legislature had no reason to make sny change in the method
of approprieting funds for the Firemen's Relief and Retirement
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Fund. The language "out of Yiremen's Relief and Retirement
Funds® as used in the ourrent epproprietion bill muat de eon-
strued to mean that the funds are agproyrictod out of the
Cenersl Revenue Yunéd to the Firemen's Kelief and Retirement
Fund and paid out of sald speoial fund dy vousher of the

state Tressurer as direeted in said sppropriation »ill snd in
Article 6243e. To hold otherwise would de to eredit the legils-
lature with doing & vain sné foolish $hing, fir it 1s presumed
t0 bave knowa that there were no moneys in the Firemsn's Reller
snd Retirement Fund, except such as had deen previcusly appro-
pristed for the dlennium ending August 31, 19435. The construe-
tion should be sdopted which givesz effeet $0 the law, rather
then & construction whioh nullifies the law or lesds t0 adsurdity.
’9 Tex, Jur. 222.

ve sccordingly advise you that in our opinion the
sppropriation to Firemen's Pension Commissioner sontalned in the
eurrent eppropristioa bill for the blennium ending August 31,

1947, is valid snd shouléd be paid by the Ztate Comptroller end
State Treasurer.,

Yours very truly,
ATTORNEY GQENYRAL OF TFXAS

By ‘£ % '
/ Tegeabh Dickson
- Assistant
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