OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN 11

GROVER SELLERS
ATTORKEY GENERAL

Honerable Bascem Giles, Commissioner
General Land Office of Texas
Austin, Texas

Dear 81irt Opinien Ne.06866

Re: Applicability of Articles 5388,

st seqQ. to unseld

We have your opinion requesat relative to th
and effect of "mineral awards”, such as are proyided 1

5388 threugh 5398, V. R. O. 8., en unsocld scheg
fellowing thres Qquestisenat

*1. Gould I legally issue
schoel land? ‘

®2. 1f you ansver questiencone in th
vhat minerals wvould be ceveret h. ot

Would the avard cever

metallie ; te in viev of
Seotien & , as amended by

the affirmative,
ve been lecated

neral land O0ffice, the
nd . 4, and that the land vas
A\ prier\te Mie effective date of Chapter
i, vith™a minerl and grazing classi-

vards 4re ssued. What minerels would

avards on unseld scheol land. Article 53HS preovides:

“All valuable mineral buring'dolguin, placers
veing, lodes and reck uﬂ-y!.nf metallic er non-uouliic
substances ef value except eii, naturel gas, coal and
lignite, that may be in any lands included in this
chapter shall bs subject to develepment, sale and
paten as previded in this subdivision." (Emphasis
ours

hoel lands.

further » e that sfter such reinstate-

censider vhether you may legilly issue minersl
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Articles 5388 et seq., vhich are too lengthy te cepy here, pre-
vided a comprehensive methed of develeping minerals, other than
eil, naturel gas, ceel and lignite, by stakipg eut small mining
c¢laims therefer, securing “minemal avards” te the same, and

finally precuring a patent te such minersals.

The legislature, in 1925, placed Articles 53588 et seq.
in Chlgtor 5 of Title 86 ef the Revised Civil 8tatutes. The
. included in that chapter are desaribed in Article 5383
R. C. 5. te include, among ethers, beth seld !%% %gie%d schoel
lands. Therefere, the Legislature mean oles
5388 et seq. were applicable te unseld as vell as sold scheel
lands, These statutes still apply te beth seld and unsold
s::ool lands unless they have been whelly er partislly repealed
since 1925.

Ve are unadle to find any eaect ssly repealing Ar-
ticles 5388 et seq. in whele or in part. ver, ve delieve

these acts wvere impliedly repealed, sfay Ap unso schoel
i3t o cpeningl 7 Burien 21 o
s Dage R Act, vhich has been partially amended,

13 now known as Article 5421c¢ V. R, C. . We deem it sdvisa- -
ble te gquete the folloving portiens ef said Chapter 271:

“Sectisn 1. All lands heretefere set apart to the
public free scheel funds under the Censtitutien and
lavs of Texas, and all ef the unapprepriated and wm-
s¢ld public dowain resaining in this State eof vhat-
sver charecter, except river beds, and channels, and
islands, lakes and bays, and other areas within tide

vater limits, & aEbjo*t te centrel and sale under
the previsiens o 8 Act. )

"awae

"Sec. 8. lands Sudbject te Lease.--All islands,
salt vater lakes, bays, inlets, marshes end reefs
ovned by the State vithin tide water limits, and that
pertien of the Qulf ef Mexice within the jurisdictien
of Texas, and all umseld public free scheel land,
beth surveyed and unsurveyed, shall de subject te
lease by the Commissioner te any persen, firm er
cerporaetion feor the preductien of the minerals, ex-

copt gold, silver tinum, cinnabar and ether
metals, that may be therein’ er thereunder, in ec-

cordlnao vith the previsiens of this Act and sudb-
divisien 2, Chapter &, Title 86, Revised Statutes
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of 1925, relating teo leasing public areas, in se far
asz same is npt in cenflict herewith,

'000‘

“3ec. 12. Any persen er corporation desiy te
prospect & tract of land er a part of a trect belong-
ing to the State fer geold, silver, platinue, cimnabar
and other metallic eres and precieus atones may file
an application with the € ssiener of the land Of-
fice designating the area te de preapected, and such
appliocant shall have a peried ef ene year frem date
of filing such applicatien vwithin vhich te prespect
the ares designeted. Within the peried ef said year
he may file an application to lease the area desig-
bated for the purpose of m g9l4, silver, plati-
num, c¢innabar and ether metallic eres and precious
stenvs and remit fifty cents an acre as first annual
payment of rontal en the lesse and continue to make
such paymonts from year te year for & peried of five
(5) years, unless ssme of the minerals mentiened hore-
in shall be discovered seoner in paying quantities.
On the discovery eof any of such winerels, the pay-
ments ef such rental shall cease, On the twventieth
(20) day ef each month the owvner of the mine or mines
shall pay the royalty due the Btate, vhich shai}l be
ene~sixteenth zl/lé) of the value of the minerals
uld)or moved off the premises. . . ." (Emphasis
surs \

‘ You will observe that this 1931 Act previded a complete
methed fer develaeping all the minersls cevered by Articles 5388 et
856G., insefar as unseld scheel lands are cencerned. Yet the Act
does net mnu? ropesl Articles 5388 et seq. in vhele or in
part. The gquestien s, did the 1931 Act impliedly repesl them?

Espeals by implicatien are net favered, particularly in
relation te lavs cencerning public landes, and a positive repug-
nance is ordinarily required defere such a lav VEII be held %o
have been repealed bg implication (Winterwen va., HeDensld, 102
8. W. (24) 167, 10% &. W. (28) 4). VWe rind no positive ce
betvesn the 1931 Act and Articles S388 et seq. eed, they »
sasily stand tegether as altemative methode of developing certain
minerals in unseld public scheel lands.

But if.hc problexn iz noet sc eawsily sclved. There is another
applicable rule of statutory censtructien, mest aptly quoted in
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Galvesteon H. H. R, Ce. vs. Anderson, 229 8. V¥. _998 as follevs:

® . . It 15 in effect held in all the cased cited
that, vhile the lav does net faver repeal by implica-
tien, it must be held that a subsequent statute re-
vising the sudbject-matter ef a ferwer ene, and evi-
dently inte as a substitute therefer, altheugh it
contains ne express verds te that effect, dees epsrate

te repesl the fermer; m%mm%urum
W teo a ferwer ene, yet, if L% was
c ®

oarly prescribe the enly rules which
sheuld gevern, it repesls the prier statute. . . .*
(Emphasis ours) '

We believe the 1631 Act vas & cemplete substitute fer
Articles 5388 ot seq. ipsofar as unaeld scheel lands are cencerned.
The Bupreme Court ef Texas, vhen apeaking of that 1951 Act in Shert
otio.l ve. W, 2. Carter & Brether et al, 126 8. W. (24) 953, 957,
said:

- " « o Tous 1t is apparent that the Act is a cem-
prehensive statute, autherizing the sale and the leas-
ing fer minerels ef all unseld public scheel land,
beth surveyed and unsurveyed, and prescribing the
terms and conditiens of sales and leases. It is a
statute cemplete in itself, except that by reference
it incerperetes seme o{ the provisiens ef the Revised
Civil Statutes. . . .

Again, en page 960 ef the same opinien, the Court said:

*e « + The Aot ef 1931, as has heen said, pre-
vides fer and regulates the sale and leasing of
all public scheel land, surveyed and unsurveyed, and
is cemplets in itself except that 1t incerperates by
reference ceritain eof the artioles of the Revised
Civil Statutes. . . ."

8ince the 1951 Act is complete within itself and fur-
nishes & cemplete system for develepment o¢f minerals in unaeld
schoel land, it 1s eur epintien that it is a substitute fer Ar-
ticles 5388 et seq. insefar as unseld school lands are cencerned
and impliedly repealed the same to that extent.

Sectien 8 of the 1931 Aot, relating te nen-metallic
minerals, vas amended in 1939 and 1is nev knewn as Article 5421¢
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gec. 8, V. R, C, 8. Bectiem 12 :f the 1931 Act, relat te .
1lie 1 recious ste vas ed _in 19%1 an

::ﬁn in !&Sn n .?.d g tn v n:thclo ‘?ﬁ‘é, Bec. gz,

V. R. C. 8. These amendnents vere of ne censequence, insefar

as the Questien befered us now is cencerned.

YTeur fivst Questien 1s ansvered “ne”, amd this makes
it unnecessary te ansver yeur secend and third questiens.

We de net wish te be understeed te say that Articles

5388 et seq. vere repealed insefar as geld schoel lands are cen-
cerned,

Ol RN, .
sl el VED Gno

B0 aw inse Yeurs very truly

ATTORREKY GENERAL OF TEXAS




