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GROVER SELLERS
ATTORNEY GENERAL

Hon., J. R. Shook

¢crimine)l District Attorney
Bexar County

San Antonio-5, Texas

pDear Sir:

you ask whether or not this{
enclosed contreot for the eo -
Bexar County. In addition to xpo er you have orally

informed us that the with “whonthis contract is ¢to be
entered into is not

Aners sourt of any oeounty

ice to the county attorney
delinquent tax suitzs and
deen it necessary or expedient,

nalty and interest actually collected,
s further authorized to pay for an

, interest and penalty to be collected on

but all such payment and expenscs shall be
oonting-- upon the ocollection of such taxes, ppnalty

and interest. It shall be the duty of the county attoraey,
or of the distrioct attorney, where there is no sounty
attorney, to asetively asaist any person with whoz such
contraet 1s made, by filing and pushing to a speedy
eonoclusion all suits for ocolleotion of delinquent taxes,
under any eontract made as herein above specified;

O COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THME ATTORNEY GENERAL OR FIRST ASSISTANY
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provided that where any distriet or county astornsy shall
fall or refuse to file and proseeute suck suits in good
faish, he shall not be entitled to any fees therefronm,
dut such fees shall nevertheless de ¢0lleoted as & pars
of the soste of syit and applied on the payment of she
sompensation allowed the attorney prosecuting the suis,
and the attorney wish whom sugh contreact has besn made

i3 heredy fully empowered and authorized to proceed in
such suits without the joindor and assistance of said
oounty or distriot attorneys."

Artiocle 733%s, V. A. R. C, 8., provides:

*"Seo. 1. No eontract shall be made ar entered into
by the Commissioners' Court in ecnneetion with the o¢ol-
leotion of delinquent taxes where the compensation under
sueh oontrast 1s more thean rifteen per oent of the amount
solleoted. Said contraet must be approved by doth the
Comptrolier and the AStorney General of the State of
Texas, doth as to substance and form. Provided however
the Oounty or Distriot Astorney shall not reseive any
oompensation for any servioces he may render in oconnection
with the performance of the ocontrasct or the taxes o¢ol-
leoted thersunder,

"Sec, 2. Any contract made in violation of this
Aot shall be void,"

Arsiole 430a, V., A, P, 0., provides:

"Seotion 1. It shall be unlewful for any eorporation
or any person, rirm, or assoc¢iation of persons, exoept
natural persons who are members of ths bdar regularly
admitted and licensed, $c practise lti.

"Sec. 2. For the purpose of this Aot thenprectioce
of law is defined as follows: Whoever {a) In a representa-
Sive capasity appears as an advoeate or Araws palurs,

pleadings, or doouments, or performs any ast in conneotion
with prooceedi ending Or prospeesive fo?oro a_eours

the peses, oOr a bo 00 o9,
eommission or offiecer sonstitused by law and having authority
%0 take ovidence in or setstle or determine sontroversits in

the exereise of the Judieial power of the State o subdivision
thereof; or, (b) Yor a eonsidsration, reward or pecuniary
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benerit, present or antieipated, direct or indireect,
advisea or counsels another as to seoular law, or draws

& paper, dooument or instrument affecting or relating to
seoular rights} or, (s) Yor a oonsideration, reward, or
pecuniary bdenefis, present or antiocipated, direot or
indireot, 4ces any act in s representative oapeacity in
behalf ¢f another tending to obtain or seoure for such
other the prevention or the redress of a wrong or the
enforoement or cstablishmens of a right; or (4) For a
sonsideration, direet or indireet, gives an opinion as

to the validity of the title to real or personal propertiy;
or (e) Aes a vooatiox settles, adjusts

The contracte submitted by you provide in paragraph Ii

"First party agrees %o employ and doces heredy employ
Seocond Party to assist the Criminal Distriet Attorney to
snforoce by pult or otherwise, . . .1

Paragraph IV providest

", « « and in whioh said suit the Party of the Sesond
Part shell assist in its prosecution with dispeteh. . . ,"

Paragraph ¥YI provides:

nSecond party shall aid and assist the county or
district attorney 1n preparing ell petitlons, oitations
notices © ublioation, Dersonal service siteations

notlces Dzapoa n nts, notioces of sale, orders

of sale and any and all other ihlnfs necessary or required
0 be done for the eollection of & ellnquent taxes,

and sball render all neocezsary and proper assistance to
each ofithe other offieers to the end that all taxes
assessed or unknown and unrendered now delinguens, or that

may become 43linquent during the life of this contract

and be 8¢ reported om Comptroller's forms provided therefor,

nay be eclleoted, and when eolleotions sre not made, to

assist in reducing same to finel judgment and ssle.”
Paragraph I provides:

", « « and shall assist in concluding all suits in
which trial court judgments are obtained during the period
of this eontraet and which are appealed by any party."
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Finally, peragraph XVI conol udes!

", .+ 208 1t being the duty of the Criminal Dis-
triot Attorney to aotively assist Seocond Party in the
£1ling and pusping to s speedy c¢onolusion all mits for
the eollection of delinquent taxes, it 45 hereby pro-
vided %hat where the Criminal Distriot Attorney shall
fall or refuse to file and vrosdoute suoch suits in
good faish, then any attorney prosecuting sults under
this contraot is herebdy smpowered and authorized

to

Thus it is seen that ths contrast in juestion provides
that the Second Party, who, we are informed, is not an attorney
is to assist in the prosecution of suits, and to aid and assist
in the preparation of pleadings and other legal instruments;
and finally it is provided that any attorney prosecuting suits
under this oontract is fully empowered and authorized to pro-
ceed with suoh suits without the joinder and assistance of the
Criminal Distriot Attorney in the evsnt suoch Criminal District
Attorney sheall fell or refuse to file and prosecute such suite
in good faith.

The oontract ocalls for a layman to perform aets
", + « in oonneotion with proseedings pending or prospective
before a sourt. . . ." and under the definition set out in
artiole 430, P. C., thls oonstitutes the practice of law,
Hughes v. Ft. ¥orth Natlonal Bank, 164 3.¥W.(2d2) 231, (C.C.A.,
Ft. Worth) writ.-of errory refused, and cases there ocited.
For comprehensive derinition of the term "practice of law,"”
see 7 C.J.S., Attorney and Cliens, Seoction 3, p. 703. Article
k30a, P, C., 18 not exolusive. drievanoe Comm, of State Bar
of Texas v, Dean (C.C.A., Austin, not yet reported) :

Therefore, as this contreot cells for the performsnoce
of an unlawful aot, 1t is illegel and vold, and ocould not have
the approval of this department. Featherston v, Boxberger,

255 S.W. 998.

In your letter you olte us Rusk County v, Maloney,
38 3.¥.{24) 868, and Slimp v. Wise County, 96 S.%.(24) 537,
as authority for the validity of this contraet. The ocontracts
involved in those oases were materially different from the one
here involved. In the first case cited there was a ocontract
with a person not an attorney to assist the ftax colleotor.
The gourt conocluded:
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"Therefore the exeroise orf Alsoresion in the
selection and sppointment of a person who 1s not an
attorney. to enforce or tring about golleation other-
wise than through judielal prooeeiings would, as properly

‘held by the $rial court, at most be mrely en *irregular'
exereise of authority of seleetion and sppointment in
furtheranee of the authoriszed purpose,®

: This oase was deeided in 1931, and Artiele 430a,
P. C., defining the practice of law and making it a penal
offense for one other than a lioensed attorney to praotioe

. law ‘was not enasted untsil two years later, 1933.

The latter case follows the earlier case, and in
neither oase is the question of whether or not a layman is
being employed to practice law defore the oourt. In both
cases the ocontraot had been exsouted by the commissioners
sourt, work had been done, and money paid out, and the
doetrine of estoppel was invoked to prevent the sounty from
reoovering. Both csses say that the astion of the oommis-
sioners ¢ourt in exeouting the eontraet with s layman weas
nirregular,” 1f not "illegal," and invoke the dcotrine of
estoppel to defeat recovery.

In this latter oase the ocunty attorney had not
falled or refused to file and prosecute suits t enforoce
the ocollection of delinquent taxes; while in the eontreect
before us the preamble reoites that the Criminal Distriet
Attorney of Bexar County has filed a written statensnt
declining so file suoch suits.

It oan be sald thay§ under eertain eoircumstences
the oormissioners sourd may validly contract with one not
an attorney to assist the ocounty in matters relating to
taxes (Marquart et al. v. Harris Co., et al., 117 S.W.{(24)
494, writ dismissed; Aldrioh v. Dallas County, 167 S,W.{24)
560, writ dismissed)}, and suoh contreaets need not hLave the
approval of the Comptroller and Attorney General. Sylvian
Sanders Co, v. Seurry County, 77 8.¥. {24) 709, writ refused.)
However, any contrest msde "in conneotion with the colleation
of delinquent taxes,” must have the approval of these offi-
¢ials, end in the absence of suoh approval 1s void, Eastwood
v. Henderson County et ai., 62 s;w.fza) 65, (Com. App.)};
White v. MoG1ill, 114 S.W.(24)860, (Bupreme Court); Hume v,
Yuenl, 119 3.,w.(24) 905, (C.C.A. San Antorio), writ refused.
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In Sylvian Sanders Co. v. Seurry County, supra, the
Zzastlacd Court of Civil Appeals had befors it a ocontrect
similar to the one submitted dy you. Following the Zastwood
ease, supra, the gourt said: _

"The petition affirmatively slleged that this
contract was not approved by these officials. Yor the
purposes of this decision, we shall assume, without
deternining, that all the provisions of the contreot
with reference to the installetion of a tax system were
for a purpose for which the commissionsrs' court sould
contraot without their ep proval, dut this contract obli-
gated appellants not only to install & $&x systen for
future use, but to oompile informstion necessary for
the attorney in filing suits for the eollection of
delinquent taxes, penalties, and interest, for a period
of 27 years. It seexs olear that & contraet to perform
such servioces would admit of no other elassification
than one 'in oconnection with the coclleotion of delincuent
taxes.' JIn faot, we think it is as muoh so es would be
a oontract with an attorney to eonduct the tax litization,
To that extent, at lezst, the contraot wes vold, and,
since the vold provisionz e-e inseparably connected with
provisions whion might be vulid, the entire ocontract must
fall,"

Since Artiocle 73)5e provides that any contract made

- {n pursuance of Artiole 7335, that 1s, "in sonnestion with the
eollcotion of delinzuent taxes,” must be eprroved by both the
Comptroller and Attorney Gensral, doth as to substence and as

to form, it may be safely said that any ocontrect 30 :nade must
be made with a licensed attorney and in sudbstantial ecmplianocs
with the form suggested by the Comptroller and Attorney General.

In our opinion No. 0-29%59 we sald:

". « o« In our Opinion No. 0=197, we held that e
oommissioners' sourt could not make a valid condract
with a person net a lewyer embodying an obligetion on the
part of suol person to perform all the servioes oonten-
plated by irtiole 7,35, the filing end prosecution of
suits, etc., and .n our Conference Opinion No. 3064 we
held that such a oontrast ¢ould not lawfully be made
between a counsy aas 'first perty' and two persone, one
& liocensed attorney and the other not, as 'second party.'
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We now express the further view shat only a liocensed
attorney may be employed under the authority of Article
7335, except as to obtaining adstraets.”

Trusting the adove fully answers your ilnquiry, we
are

Yours very truly
ATTORNEY GENERAL OF TEXAS

By /({_J M ad"\\a-d--«--—g_~

H. T. Bod Donahue
Assistant
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