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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorsble T, D. Sansing
County Attorney, Hsnsford County
Spesarman, Texas

Dear Sir: Opinion No. 0-6878

» malntenande and
,0f maocadamized,

consiération may be given
: . . he order of the Commis-
sioners' Court o : ) y, Texas, passed and en-
tered of . . erm, 1932, is here now
set out

‘ ING THE CANCELLATION
D PRESCRIBING DUTIX8 OF THE OF-
' IN REFERENCE THEKRETO.

oa the l4th day of Septeusder, 1920,
hold in the Spearman Indspendent Road
crcby the issuance of bonds in the amount
of $240, 000.00 were authorized for the purpose of the
oonctruotion. malntenance and operation of macadamized,

graveled or paved roads and turnpikes, or in aid thereof;
and

“"*Whereas, on the 21st day of March 1930, the Com-
missioners Court made an order authorizing the issuance
of $60,000.00 and later on the 3rd day of February, 1931,
the second series of bonds in the amount of $60,000.00
of bonds were issued, making a total of $120, 000.00 of
the §240,000.00 bond "alection being {ssued, leaving

TAMNY
O COMMUNICATION 1S TO BE CONATRUED AS A DEPARTMENTAL OPINION UNLESS AFFROVED DY THE ATTORNEY GENERAL OR FIRBT A%



Wonorable T. D. Jansing, page £ 337

$120,000,00 wurth of the b»onds whioh have not been is-
- sued; and

"tWhereas, the Commissioners Court of Hansfoxd
County, Texas, desire to oancel the $120,000.00 worth of
bonds whioh have not been issued;

*"tTherefore be 1% ordered, adjudged and decreed
by the Oommissioners Court of Hansford Gounsy, Texas, that
the remaining $120,000.00 of Speerman Independent Roed
Distriot whioch have not deen issued, be and the sane are
haredby ordered eancelled and held of no effest,

“IThat the Gounty Judge, County Clerk and County
Treasurer, bde and they are heredy directed to 45 auny and
all th%ngs negessary te earry out the provisions of this
ordar,

28 1 see the matter the preseat Comaissioners
Court of said Counsy is oconfronted with three questions:

*1. Did She Comaissioners Cour$ oz the &ate
aforesxld have She authority to make apd gnter of
record saeh ordert

"3, If siek erder is void, then can the dal-
ange of said: boxd® in the amouns of $120,000.00
still be issaed and sold?

"3. If saeh donds eannot be issued, then
should the Commissioners Court ocell an election
in said road diatriaet ta determine whether or not
the bLulanee of sush road bonds shall de revoked
or candelled?

wh ¢ 8

"S¢1ill a fourth question must be answered:

"4, If an eleotion is omlled and the voters
should vote against cancelling the bonds ordered
issued in the original election, then could the
Commissioners' Court issue the balanoce of said
‘bondes and sell waxe?
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ve find no provision in trne law, elther at the time
the above order was entered, or at the present time, authoriszing
the Coamissioners' Court of a County to enter an order revoking
or oanoceling a legally authorized bond 1issue. The Commissioners’
Court, being a oourt of limited jurisdiction, is confined strictly
to the authority conferred upon that Court by the lLegislature.

In the case of Orr, et al., v, uafrn, et al., 47 S,
W. (24) 440, the Texarkana Court of Civil appeals said:

w* ® % The bonds cannot be revoksd or can-
celled by any agency unless the power to do so 1is
conferred by legislative authority, and any doudt
as to the existence of such power is, under well-
established grinoiplel, resolved against its
existence. - e

Therefore, in reply to Question No, 1, it is the opinion
of this departaent that the Commissioneras' Court of Hansford County,
Texas, had no aathority to enter the order revoking or canceling the
$120,000 authorised bonds.

However, we call your attention to the fact that in
1833, the Legislature passed a law setting up procedure whereby such
road bondas could be legally revoked and ocanceled, Chapter 31, Acts
1938, 3rd C, 8., article 784a, Vernon's Annotated Civil Statutes.
(Effective date, September 22, 1938). Said Artiocle reads, in part,
as followa:

we = % Jeetion 1., In the event any road
bonds voted or issued or any portion of such road
bonds voted or authorized by a county, politieal
subdivision or defined district of the ocounty,
reonain unsold at the time of passage of this Aot,
then the Coxmissioners®' Court may upon its own
motion or upon petition of not leas than fifty (50}
or a majority of the qualified property taxpaying
voters thereof, as showa by the recorda of the county
tax oollbotor, shall order an eleotion to determine
whether or not such road bonds shall be revoked or
cancelled, Such eleoctlon shall be ordered, held
and conducted in the same form and manner as that
at which sugch bonds were originally authorized.
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By the authority of this statute, the Commiassiocners®
Court, may, upon its own motion, call an election, or upon the
petition of fifty (50) or a majority of the qualified property
taxpaying voters, shall order an election. Therefore, in reply
to your third question, we are of the opinion that it ia in the
disoretion of the Commissioners' Court whether or not they call
an election to revoke or cancel said bonds, However, if fifty (50)
of the qualified property taxpaying voters, or a ma jority of the
Qualified property taxpaying voters, potition the Court, it would
be mandatory upoa them to call such an election.

In reply to (uestions Nos. A and 4, we quote Irom the

8uprens Court of Texas, in the case of City of Houston v. MoCraw,
1135 8. wW. (24) 1813;

we % * It gecas to be held in the ocase of
City of Austin v. Valle, supra, Cohen v. City of
Houstoan, supra, and Fleming-3titzer Road Building
Co. v. Chastaln, Tex.Civ.App. 241 3, W, 619, that,
where autbhority to issue bonds Las been conferred
on a governing dody by an election ordered and held
for that purpose, auch governing bdody may exeracise
suoch authority and issuae suoch bonds within a reason-
able time after such esleoction. On the other hand,
these same authorities, in effect, hold that the
Question as to what i3 a reasonabls or unreasonable
length of tiwe cannot always be determined by the
length of time alone, buat that all of the surrounding
faots and oircumstances must be taken into considera-
tion. In the case at bar the original eleotion to
issue these boands was held in 1927, Abdout six years
later, on August 86, 1933, at an eleoction ordered and
held in the ofty on the question, the qualified property
taxpaying voters thereof again expressed it as their
desire that these bonds should be issued, and the oity
hall constructed, eto. The ordinance providing for the
issuance of these bonds was passed on Januury 5, 1938,
a little xore than four years after the election of
August B8, 1933, It thus appears that not ten years,
but only a little zore than four years have slapsed
since the last expression of the qualified property
taxpaying voters on the question. We 4o not under~
stand that the attorney Ceneral even contendm that
an unreasonable length of tiue has elapsed since the
election of Auguat £6, 1933. Furthermore, we hold,
as & matter of law, that the lapse of a little more
than four ysars unuer the fucots and circumnstances of
this cade is not unrevasoumbie, In this ccaneotion,
we oall uttention to the fact ttat during a part of
ti.la tine the Country and clty were in areat finanoclal
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stress, Further it 1s shown that during most of this
time the city has been negotiating with the federal
government for a federal grant to aid it in bailding
a olty hall. This federal grant has now been granted
in the sum of $818,000. #e think that, when the oity
had a reasonable hope of seouring so large a grant,
it was justified in waiting for that event.® * *»

Under the faotls subaitted 1n your request, sixteen
Years have elapsed since the boands wers authorised, It has always
been the conteantion of the Bond Division of this Department that
bonds this old should not be approved decause an unreasonable
length of time had elapsed since the authority to issue them was
granted by the qualified property taxpaying voters of the district
at an election held for that purpose. We belleve that the authority
is lost or becomes inoperative if it is not exercised by the govern-
ing body within a reasonable length of time after such election.
We also believe that in sixteen yearas the project which the voters
had in =ind head been oompleted with the proceeds from the donds
issued,from a Federal grant, or from some other source, or that
th;mirojoot had been abandoned, VWe delieve that the fact that the
Co asioners' Court entered the order canceling the authorization
of the bonds after §120,000 had been issued and sold, although
said order was void, would de evidence of the faot that the purpose
for which the bonds were authorized had beea completed, or that
the project had been abandoned. We admit that if the qualirfied
voters voted against canceling and revoking the o0ld bonds 1t would
strengthen the proposition that they ocould be issued at this late
date; but if the qQualified property taxpaying voters had wanted
the boads {ssued, or had thought the profject had nct been completed
or abandoned, they could have mandamused the Cowmissioners' Court
at any time during the sixteen years to issue the bonds.

The cases oited above hold that three (3) and five (5)
years is nct an unreasomble lapse. The City of Houston case finds,
a8 & matter of law, that the lapse of a little more than four years,
under the facts and circumstances of that case, is not an unreason-
able length of tize, but we believe that sixteen (18) years is an
anreason«ble lapse of time based on the surrounding facts and oir-
Gunstances set out in your request. Therefore, your second and
fourth questions are answered 1n the negative,

We suggest that 1f the road dlstriot desires to 1ssue
new bonds for the purpose of the construction, maintenance and
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operation of nacadamized, graveled or paved roads to be submitted
%o this departaent for approval, thats an election be called under
the proper statutes for the purpose of eanseling and revoking the
0ld bonds and $o issue new bdounds. This can de done 1ia one eleo-
sion so long as you have $wo separute and distianet propositions.

Trusting thas this minr- yoar qnbotiou‘; we are

Yours very truly
~ ATTORNEY GENERAL OF TEXAS

COB:1XP

APPROVED
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