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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hon. 7. N. Trimble
First Ass 't S5tate Superintendent

State rtasat of Rduoatien
Austin, Texas
Dear 8iprt Opinion No. 0-6876

Re: VYhether a school safeteria
my employ vife of & school
board member and purchase

carefully considered by this 4
your request as follovs:

board member, 3he 1is paid
"lunches by pupils and teachers
ral funde. Is the board violating
1- opotion law in this case?

“2. This same school has & board member
vho ovns & grocery store. Is it & vielation
of the lav for the school cafeteria teo purchase
groceries from this men?
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"3, A member of the board of this school
ovns the buses opereted by this school., This
board member does not conirect vith the school
in question but the contract is im the name of
another party and the money for the use of the
buses is paid the other party. Is there a lav
violation in this caset”

Articles 432, 433 and 435, Texas Penal Code, resd as
follovss

Article 432, "Nepotism"

| "Wo officer of this State or any officer

of any district, county, city, precimoct, school
distriet, or other municipal subdivision of this
State, or aay officer or member of any Btate,
district, county, city, school district or other
municipal board, or judge of any court, coreated

by or under authority of any general or special

lav of this State, or any member of the Legis-
lature, shall appoint, or vote for, or confim

the appointment to any office, positiom, clerk-
ship, employment or duty, of any persoa related
wvithin the second degree by arfinity or within the
third degree by consanguimity to the person so
appointing or so voting, or to any other member of
any such board, the Legislature, or court of vhich such
person 8o appointing or voting may be a member, vhen
the malary, fees, or compensation of such appointes
i2 to be paid for, directly or indirectly, out of or
from public funds or fees of office of any kind or
char:csar vhatsoever, Acts 1809, p. 85, Acts 1915,
P. 149

Article 433, Officere included

"fhe inhibitions set forth in this lav shall
apply to and include the Governor, Lieutenant
Governor, Speaker of the House of Representatives,
Railroad Commissioners, head of depsrtments of the

tate government, judges and members of any and
all Boards and courts established by or under the
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suthority of aay geaeral or special lav of this
State, members of the legislature, mayors,
commissioners, recorders, cldermsa and members
of school boards of imcorporeted cities and
towmns, pudblie school trustess, officers and
members of boards of asnagers of the Btate Unt-
varsity and of 1its seversl bramches, and of the
various State eQucational) institutions and of the
various State eleemosyasary institutions, and of
the peamiteatiariea, This snumeretiom shall mot
be held to sxolude from the operation amd effect
of this lav any pereon imcluded vithim its gen-
sral provisions. Aots 1909, p. 86."

Articls 435 3hall not approve sccoumt

"No officer or other persom imcluded within
the third precediag article shall epprove any
account or drav or authorize the drewing of any
varrant or order to pay n{ salery, fes or com-
pensation of such imeligible officer or person,
knowing him to be so ineligibdle."

¥e quote from Opimtiom No. 0-AT61 of this department
as followa:

“It 1s & matter of common knovledge that
school csfeteriss are maintained generelly in
the schools throughout ths S3tate of Texas and
the United States. In the case of Boteman et
el v. Morrov, et al), 34 8, W, (2) 654, the Kl
Paen Court of Civil Appeals held the follov-

ing:

"iThe cafelLeria is 8 necessary convenience,
and ia not obnoxious to any comstitu-
tionsl or statutory inhibition, and, ve
think, a ressonable exarcise of the dis-
cretionary pover coanferred upon the

board of trustees. Ooodman v. School
District No, 1, City and County of Den-
ver et al. (C.C.A.), 32 F. (24) 586,

53 A.L.R., 92.!
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“In this commection we assume that the aschool
distriot is operating the cafsteris for the good
of 1ts students, and is not operatiag the same
a8 & mercantile estadlisiment or s duainess for
pecuniary gain, Ia our opiniom it vould de bhe-

the authority of the school boerd to enter

nto private business. VWe, therefore, assume
that the charges mads for food served ars reaszon-
ably made %0 cover the coOsts of the same and the
saintenance of the cafeteria.

"Siaca the board of trustees of an imdepes-,
dent school AQistrior may maintaia s socheool
cafetoris, it 1i» our opinion that the responai-
bllity for the proper operatiom theresof and the
expenditure of funds mluod therefrom properly
rests vith such board,”

In connsction vith the first Question ve have been
given the further information that the wife of the trustee is
hired in the school ocafeteria as a cock or veitresa; that one
of the teachers ia the school manages ths school cafeteria
and 1is peid only his regular salary as & teacher as other
teachers in the aschool; the teachsr vho mansges the cafeteris
is the agent of the board of trustees and is under thelir
supervision; that no independent contractor relationship exists
betveen the school board and the teacher vho manages the
cafeteris and that the trustee's vife is Ppaid out of the funds
collected from the achool children for peyment of their lunches.
Under the facts stated, ¥s hold the hiring of the trustee's
vife L0 be unlavful and ve anever your first Queation in the
affirmetive.

In eonnection with the second Quastion we have
been given the further information that the teachsr wvho mansges
the cafeteria jas esgent of the school doard and under the
supervision of the board) buys groceries for ths cafeteria
directly from the grocery store ovaed by one of the members of
the school board, We hold this to de unlawvful under the
facte sta.ed, and ansver your second Ques=tion in the affirma-
tive, DJee authoritier cited in Opiniaon Na., 0-1014 of this
departnent, & ¢opy of which 1s enclosed herevith for your
information,
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¥ith reference to the third question, we have been
informed that the contrect vas oral but have not been given
detsilsd imformetion as to the specific terms thereof, and i
in the adbsence of such informetion ve ceannot pass on the third
question and respectfully decline to ansver aame.

a—

)
Yery tmly yours

ATTORNEY GENERAL OF TEXA3 -

’ i

By ¥Wm. J. Penning -
o Assistant

WJIri1B?




