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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELIL.ERS
ATTORNEY GENERAL

Honoradle Charles H, Theobald
County Attorasy
Calveston County
Galveston, Texas

Dear 8ir;

Yis have regeived yo -
hereinsbove gsptioned matter, we Auote from your letser
as followsy

“The
seasion YA

at its regular
Vol. &, Page 25)})
: Jompensation for

s in counties sontalning
60,00) agd not more than 100,000
O3dipg to/ the last preceding Pederal
there is no distriot at-
atiorney performs the duties
nd distriot attorney. {Chapter
In Galveston County the oounty ate
the duties of the gounty and dis-
brndy and therefore the law is applicadle

% Sherwood Brown is a ssaber of the Yorty-
ninth Legislature representing Galveston County
which ensoted the statute referred to.

vshortly I will have aoms vacsneies Of assistants
Ain this offioce and kNr,., Brown is anxious %o be appointed
as one of the ‘assistants and I am agreeadle to appoint-~
ing him and it is his intention to reaign his lsglsle-
tive position is the eveat hs is sligidble to be ap-
pointed as assistant sounty attorney and my objeet in

hlﬂm
L
ATION 18 TO BE CORSTRUED A8 A DEPARTMUENTAL OPINION UUNLESS APPROVED BY THE ATTORNEY GEINERAL OR FIRST ASSISTANT
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writing you is to respeotfully reyuest your opinion
if he is eligible in view of the provision of Artiols
3, Seotion 18 of the State Constitution.

"I take the liberty of enclosing a copy of an
opinion ¥3003-A written by the Hon. William Molraw, the
then Attorney General of Texas, on August 26th, 1937,
As you ars aware an assistant county attorney 1is re-
quired to take the offioclal oath of offios,

*T will be very grateful to you if you will kindly
advise e if Mr, Brown is eligible to be appointed an
assistant county attorney after his resignation as a
member of the Forty-ninth Legislature,”

Artiole 33) of Vernon's Annotated Civil Statutes reads as
follows: ‘

Q0 sha he . writing ons or
L0 exo8ed or thelr resped-

nore assistants, no

tive oounties uﬁo shall nave Lhe BANe DOWEIrS, AUGLHOTLL

and quellfloations as thelr princlpels, at whose will
ey 8 hold offlce Before angarfﬁ oh Lhe duties

o elr offloes, they shall eaoh take @Ea oitlolal

oath whioh shea [ orsed upon thelr appoliniment,
whioh oaths and appointments shall be regorded and
deposited in the ocounty clerk's offies.” (underscoring

ours)

Art. 3902 of V, A, C. S, provides in part es follows;

"shenever & distriot, aounty or precinct officer
shall Tegulire %E- sexrvices of deputies, asslstants or
GlOTKS Tﬁ the perlormence of nolis duties he shall appl
to Lhe count EEEEIssIonarl‘ Gourt of his oeoun

appiioation shall agoompanled by & statement s
the probable reseipts from fees, comnissions and compen~
sation to be ocolleated by said offies during the fiscal
year and the probable dfisbursemsnts which shall include

all salaries snd expenses of sald offloce; end sald court
shall makes its order authorizing the appolntment of such

deputls saslsteants and olerks and X the oompensation
o be pald them withip the limitstlons niereln preagrived
and determine the number to bDe &ppointved 88 in 16 Gle=

on of said oourt may be proper; provided ot n
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no oase ghall the Commissioners' Court or any member
thereof asttempt to influenge the appointment of any
person as deputy, assiatant or olerk in any orfice.
Upon the entr of such crder the offiocers a in
Tor suo

authorized to appo en{ Erov 0 8814 oom-
qnu on & not axose & RAR W Amoun erein-

alter [ ou ¢ ooLpen on whlgn am s slilowed
o th E Or glerxs above nane or

K exceed
]—‘-———-——-E——-———

*he In counties having a populstion of simty
thoussnd and one (60,001} and not more than one hundred
thousand (100,000) inhabitants, first assistant or
ghiaf deputy not to exceed Twenty-lour Hundre 00.00

ollars psr annum:! other asslstants, deputles or clerks

no ) .;QOG iwengy~-one iunare & » ars por
annum 4890

our Opinion Ko. 0«5893 held that "Artioles 331 and 3%02
must be considdred and oconstrued together.” e quote from said
opinion as follows:

»Artiole 331, Vernon's Annotated Clvil Stetutes,
provides, in effect, that county attornsys, by consent
of the commissicnera' court, shall havs power $0 ap-
point in writing one or more assistanta, not to exoeed
three, for their respeative gounties, who shall have
the same powera, suthority and qualifications as thelir
principals, at whose will they shall hold office. ArXr-
tiole 331 was enaoted in 18%1, and applied only to the
appointment of a2ssiatant eounty attorneys, Artiole
3902, Vernon's Annotated Civil Statutes, as amended,
is a later statute, regarding the appointment of deputies,
apaistants or sclerks by distriot, oounty or precinot of-
fioera, Articles 331 and 3902 must be considered and
construed together, In view of these statutes, it is
our opinion, that assistants of the County Attorney of
Rusk County must de appointed in oompliance with said
statutes, COnaidorinf the two statutes togsther, 1t 1is
our opinion, that it is within the disecretion of the
commiseioners’' court to determine the number of assis-
tants to be appointed, as in the disoretion of seid
sourt may be proper, .tated another way, that portion
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of Article 331 limiting the number of assistants that
may be appointed is no longer applicable, however, the
other portions of Article 331 are applicable and the
assistants must comply with the rrovisions of said
statute,”

The Forty~-ninth Legislature (Senate Bill No. 123, page 244)

- mialw R = anss - MLL-S LiTe &&7 bl = b

amended Article 3902, supra, by sdding thereto the foliowing:

"G, The Commissionera’ Court is hereby authorized,
when in thelr Judgment the financial condition of the
county and the needs of the deputies, assistants and
clerks of any distriet, county or precinot offioer jus-

tify the inerease, to snter an order inorsasing the
ompensation of such deput asslstant or cIerE 1n an

add: 0 _exoeed twenty-Iive r

oen e

Joar of rovide e _total compensation authorized

under the law ijor the fiscal year o not excee
riy-six iundred (¢ . ollars.” (undersocoring ours)

The Forty-ninth Legislature also passed House Bill No, 798
and provided that the provislons of said Act should bs cuaulative
of artiocle 3902, V. A, C. S,

‘We quote from i, B. NO, 798 as followsa;
"il. Be HO, 798

"An Aot providing for the appolintment of assistent oounty
attorneys in counties having a population of sixty
thousand and one (60,001) end not more than one fBun-
dred thoussnd (100,000) inhabitants aocording to the
last preceding Federal Census in counties waere thoere
is not a distriot attorney and in gounties where the
county attorney psrforms the duties of county attorney
and dlstriot attorney;} providing for the method of
their appointment} providing for their ocompensation;
providing for certain reports and applications; pro-
viding the provisions of this Aot are oumulative of
Article 3902, Revised Civil Statutes of Texas, 1925,
and declaring an emergenoy.

"o I7 JBACTSD BY THx LuGISLATURs OF Tis STATs OF ToXASE

wieotion 1, In all counties of this State having a
populstion of sixty thousand and one (60,001) and not more
than one hundred thousand (100,000) inhabitants, according
to the last preceding Federal Census, the oounty attorneys
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in such ocounties whioh 40 not have a 4distriot attorney,
and where the county attorney performs the duties of
ocounty attorney and district attorney, the sounty at-
torney in such counties shall apply to the eounty ocom~
missioners! court of his couaty for authority to appoint
such assistant county attorneys as he may require in the
porformance of his duties as suoh county attorney, stating
by sworn eppliocation the number nesded, the position to
be filled and the amount to be paid, Jaid applicetion
shell be sccompanied by a statament showing the probdbadle
recsipts from fees, commissions and compensation to be
collected by =maid office during the fiscal year snd the
probabls disdursements whioh shall inolude all salafies
and sxpense Of s2id office} and said Court shall make

an aLe 8 e

soretion ol 8ald (Ourt

nay be DIOper, gompensstion whioh nay be allowed 10
the asalistant aounf; aEEorncys Tor thelr gservices Shall

be & reasonabla one, no O axgee rty=3l1x LHundre

"Seg, 2, The provisions of this Aot are ocumulative
of Article 3902 of the tevised Civil Statutes of Texas of
1925, as amended. And in nowlse shall be considered as a
limitetion on the other powers and authority of the Com-
nissionerst Court thereln presaribed.

"Se0. Je The faot that there is not now any dis-
tinection in the salaries for essistant ocounty sttorneys
in counties having a county ettorney performing the
duties of & county attorney and a diatrict attorney
from those ocvunties having county attornsys perfo 4
the duties of ocounty attornsy only, in ocounties where
there is now a district attorney performing the duties
of sush, and the further fact of the orowdsd ocondition
of the cslendar create an emergency and an imperative
public necessity tshat the Constitutional Ruls requiring
bills to be read on three several dsys in seok Houss be
suspended, and the same is heredby suspended, and that this
Aot ahall take effect and be in foroe from and aftsr its
passage, and it is 80 enaocted."

A careful reading of the 1940 Federal Census reveals that
the provisions of the last quoted Act ere applicable to Galveston,
Rueces, saith, Grayson, Cameron and wWionita Countles,
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To deternine whether ¥r, Brown is eligible for the office
to whioh he aspires, we must now look to the Conatitution of this
- Stats, Articls III, Section 18 of the Texas Conatitution reads
* in part as followm .

"See, 13, E% goggtoﬁ Or Representative shall,
g the tera jor whioh he may Ge eleatie ¢ oligible

B The question that we must now consider is whether the smolu-
. ments of the office of Xssistant County Attorney of Galveston
- County, Texas, have besn incressed dur the term of Hepresenta=~
tive Brown, From taliking to Wr, Brown, we have learned that he
ts d:alronl of being First Assistant County Attorney of ssid
OUnLY .

Prior to the Acts of the 45th leglialature, Regular Sesalon,
1945, the salary of the Pirst Assistant County Attorney of Gal-
veston County could not exceed the suz of ;2,4,00.00 per annua,
(See See. &, ATt, 3902, V. A, C. 9§, supra.) The 45th iLegisle~
ture acended Art. 3902, supre, by adding thersto Seotion 9, and
said Seotion would dbe applicabdle to the salary of the First
Assistant County Attorney of Galveston County were 1t not for the
faot that the same Lagislature also enacted H. B. Ko. 798. The
last mentioned Act, which is appliocadble to Calveston County,
provides that the compensation of Assistant County Attorneys

shall not exceed ;3600.00 per yesar, % gareful study of eagh
the ioners? court was

Lzed by thae jeglslature to 11X salaries of aselstant
Attorneys notl to exoeed gertal T '

&

In conneotion with tha last statement we osll your stten-
tion to the case of 3an Antonio vs, Jones, 28 Tex. 32, whereln
the court sald

"The legislature may grant suthority as well as
glve oommands, and aota done under its suthority are
as valid as if done in obedience to its comzands, LoOr
is a statute, whose eomplete exssution and application
to the subject matter is by its provisions made to
depend on the assent of some other body, & delegation
of legislative power, The dlsoretion goes to the
exeroiss of the power gonferrsd by the law, but net
to make the law itself.” {(This doctrine aitod with
approval in Johnson vs, kartin, 12 S, v, )21 and
Staples vs. Llano County, 28 S. 4, 569, and followed
{n State iilghway Dept. vs. Gorheaa, 162 5. W. (24) 934.)
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Thus, under the holding of the ebove olted ocase whatever
anount the Commissiocners' Court rixes as the szalary of the First
Assistant County Attorney of Galveston County is fixed by virtue
of and under authority of an aet of the legislaturs, and susch
smount 80 fixed by leglsletive suthority 1is eguivslent to, or ia
&8 valid as 1f fixed in obedlence to & speclifio leglslative coa-

mend,

In view of the forsgoing authorities we think that ir the
Conminsioners' Court of Galveston County fixes the salary of the
Yirst Assistant County Attorney at a suz in exoess of the waximum
amount provided for in Seo, 4 of Art. 3902, supra, (424,00.00 per
annum} then the sxoluments of the offies would de incressed by
virtue of an Aot pasased dy the 49th Legislature of which lr, Browm
was & member, sStated another way, if the Commissioners' Court of
Galveston County increases the salary for the offige of First
Assistant County Attornsy of seid County in ejoess of ,2,00,00 per
yeayr, it is our opinion that the undexrliined portions of Sec. 18 of
Article III would render lir. HBrown ineligibls for said offlce, sven
though he might resign as & member of the lLegisleture, ilowever, if
the Commissioners' Court fixes the sslary of the yirst Assistant
County Attorney at :2,00,00 per annwa, or less, then it ia our
opinion that Mr, Brown could resign as & member of the Lezlislature
and qualify for ssid office, '

Yours very truly,
ATTORNEY QuNLRAL OF TuXAS

R e By y ' 6-%“ /}1 .
JCD: LT e | J« Ce Davis, Jr.
‘ e Assigtant

APPROVED

OFINION
COMMITTEE

ov SLURZ

CNATRMAN




