OFFICE OF THE ATTORNEY GENERAL. OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

ﬁmrabh George H. Sheppard
Comptroller of Public Adcounts
Austin, Zexas

Dear 8ir:

. Ionsiunmu 8, 1%
in your J.ottcr of October 208

s NEDors Are biily itvo . suﬁom"ﬁ'wut ‘statutes
whieh hav quadted by the legislaturs of Ahe Btate of
Texss, be 21e TOSTD, VeAsO Bey 4RA Artiele A385,

‘A. -+

Artiele TO5TD 1s in part as follows:

Xsee. 1. m person, Lirm or capomm
uhom vmw.dttpm&am : :

HO COMMUNICATION IS TO BE CONSTRUED AS A DEFARTMENTAL OPINIOH UNLESS ATPROVED BY THE ATTORNEY GENERAL OR FIRET ASSISTANT



S 2 2 I

Honorablo Gaorge H. Sheppard, pagé 2

pross receipt, fronchise, licensa or othor priv-
ilege taz or fee, ... (Zuphasis ours)

Article 4388 is in part as follous:

"The 8tate Treasurer shall receive daily
from the head of each Departmeznt, each of whom.
is specifically charged vwith ths duty of making
same daily, a dotailed list of all psrsons re-
mnitting money the status of vhich is undetermined
or vhioch is ewaiting tho time when it can finei-
1y b? taken into the Treasury, ..." (Baphasis
ours : .

: Article TO57b, supra, would not be appliceble to
the tex collector of Brewster County for tvo reasons: (a)
he is not the head of any department of the State Govern-
ment, and (b) the tax in question 18 &n ad valorem tax and
does not fall vithin the nsmed classifications in the stet-
ate, . ‘

Article 4388 which describes the duty of the State
Treasury in handling suspense &ccounta, would not be appll-
cabls for the reason that the tax collector of Brevster Coun-
'ty, being a county officer, is not the head of 8 department
of the sState of Texes., It is true that the counly tax col-
lsctor is a State officer to the extent that the legislature
of the State of Texas has delagated pover and euthority to
hin 10 his capacity &s county tax collector to collect taxes,
license fees, etc., dus the State of Texas from the taxpayer,
and remit such taxes, fees, etc.,, to the respective heads of
the departments after they have been collected. Eence, in
the absence of any legislative authority, and there is noce,
the tax collector of Brewster County is without authority
to ksep the taxes mentionsd in your letter in any suspenss
fund, but on the contrary, it is his duty to remit such taxes
vhen collected by him to the proper authorities under the
provisions of Articles 7260 and 7201, R.C.S., 1925.

s By complying with ths terms of Article 7260 and
7261, supra, the tax collector of Drevster Couaty would in-
¢ur no personal liability since this very ilssue was decided
by the Supreme Court of Texas in the case of Continental Land
end Cattle Company v. Board, Tax Collector, et &l., 80 Tex.

;39, 16 S.W. 312, vherein Judge Steyton held in part as fol-
ovs} :
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®«es The rule upon this subject is thus
clearly stated: ‘'In geuneral, any officer whose
. duties are merely ministerial, end to whom pro-
cess is issued vhich is apparently in due fornm
of lav, and which ueither in 1ts recitsals nor
" in ite omissions apprises him that it is issued
vithout legsl right, will be protected in serv-
ing it, even though in fact it was issued with-

out guthgrﬁ_f‘\r of lay, This ig 5 ruls not onlve

- - wA S bt

gssential to the protection of such officers,
but absolutely reguired also for the dus dis-
petch of public business., ... Appellant could

" not have been compelled to pay the illegal tax
if he had used the mesns to prevent its collec-
tion which the lav gave him, but, having paid
it to aa officer holding process vhich command-
ed him to collect it, he cannot nov 1ook to
that officer for reimbursement. ces™

The doctrine above enunciated has been affirmed
in the case of Texas Lsnd and Cattle Compeny v. Hemphill

County (Civ. App.), 61 S.¥. 3}3, the court held in part as
follovs;

®ee. This limitation, hovever, end vhich
18 here urged, seems to have been expressly re-
pudiated by the Board Case, as will be seen fron
the criticism therein made of the case of Hardus-
ty v. Fleming, 57 Tex. 359; to which might be
€dded that, after the collection, the collector
is required by the lav, under penalties, to make
¢ollection, &and promptly report and remit all
taxes collected by him %o the state and county
trezsurers, vithout excepting cases ia which
suits, hovever promptly filed, nay be 1nst1tut—
ed for the recovery thereof. ...

Hence the tax collector or Erevster County may be
Sdviged that {t is his duty to remit the taxes collected by
Bin to the proper authorities under Articles 7260 snd 7261,

stpra, and that he will not incur any personal lisbility by
0 doing,

Since the neture of the protest made by the tax~
Payer at the time of the payment of the taxes ia question

a3
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1n’ndt given, thiﬁ opinion deoes not pass upon the guestion

as to vhether or not such paymeat wea vojluntery or invelun-
tary. '

Very truly yours®
ATTORNEY GENERAL OF TEXAS

O i
By -
. - C. K, Richards
) ' fssistant
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