499

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
. ATTORNEY GENERAL

Hon, Fdgar Hutehins
County Attomaey
Bunt County
Greenville, Texas

Dear Sir:

he Nroperties of eleotrical
Qpefgtive chartsred under '
visions of Artiecle 1528d,
e sotrio Cooparative Core-
pasiion Aet), and related
qustion,

ows!

a\ offieial opinion

from your deparymer fpllowing proposi-

tions:

p P . he\proper ties within the county
g : cO-Op ohartered under the pro-
3 1528b RCS of Texas?

fea the District Court of the County
levying the ad valorea tax have Jurisdictian in
a delinquent tax suit againat the electrioc eo-op?

*] an unable to find any cases in point whiaeh
will aaswer the above two questions, It is the
contention of the Eleotrie Co-op that under section

~25(a) of Artiole 1528 the corporation being a non-
profit public utility is not subject t0 an ad valorea
tax levy, and it is their further conteation that
because the Ryral Tleotrification Adainistration as
an agency of the Federsl Government has a Deed of
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Trust on record eovering all the gonutlu of the
00=0p located within the oounty that they would de
subject only to {tokan) payments rather than regular-

: 1{ assessed ad valorem taxes as sams apply to proper-
ties balonging to othar corporations,

*I will appreoiste your assistanes in this
matter,*

A1l exemptions from ad valorem taxes must be based
upon the provisions of Section 2 of Artiele VIII of the Con-
stitution of Texas, That section authorizes the Legislature
to examgt certain property from taxation, and provides further
that "all laws exempting property from taxation other than the
property above maentioned shall be null and void,™ We are un-
able to £ind in s2id Seotion any provisicn whioh would author-
ize the exemption of property belonging to an electriocal co-
operative incorporated under the provisions of Article 1528b
from ad valoram taxes,

The corporations suthorized dy the provisions of
Article 1528b are private scorporations, and the mere faot
that they are non profit ocorporations does not make them tax
exempt. They are in no sense state egencies, as are the
various Distriots and Authorities created directly by Acta
of the Legislature pursuant to Artiole IVI, Seotion 59, of
the Constitution,

Sestion 25 of Artiocle 1528b reads as followsj|

*(a) Xach corporation shall be operated without
profit to ite menbers but the rates, fees, rents, or
other charges for eleotric energy and any other
faocllities, supplies, equipment, or services fure
ni;he: by the corporetion shsll de sufficient at
all times

*{(1) To pay all ozornting and maintenance ex-
penses necessary or desiradle for the prudent ¢on-
duot of its dusiness and the principal eof and in-
terest on the obligations isswd or assumed by the
corporation in the perforaance of the purpose for
which it was organized, and
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"(2) Tor the oreation of reserves,

*{d) The reveaues of the corporation shall bde
devoted first to the payment of operating and
maintenance expenses and the frinoipd md ia-
terest on outstanding odbligations, and thereafter -
to such reserves for improvement, new ecnstruction,
depreoiation, and contingencies az the Board may
from time to time presoride,

(o) Revenues not reguired for the purposes set
forth in Sub-seotion (b) of this Seotion shall de
returned froam time to time to the members on a pro
rata bdasis accordiang to the amount of dusiness done
with each during the period, either iam oash, in
abatement of current charges for electric esnergy,
or otherwise as the Board determines; dbut suoch re-
turn may be made by way of general rate reduction
to membdbers, if the Board so elects,"

Certainly there is nothing in this seotion to in-
dicate a legislative intenticn to exempt any part of the pro-
perties of such eo-operatives from taxation,

Attention {s cslled to Seotion 30 of the Electrie
Cooperative Corporation Aoct:

*Corporations formed hersundey ghall pay
annually on or befors May first, to the Seoretary
of State, a license fes of Ten Dollars ($10) and
such ocorporations shall be exempt from all other
ex0ise taxes of whatsoever kind or oharacoter,*®

mphasis added)

This is the only reference to a tax exemption cone
tained in the entire aot, and sinoe it s limited to excise
taxes it must be construed as a taolt recognition that suoh
corporstions are subjeot to all other types of taxss,

The fact that the R, ~. A,, an sgenoy of the Federal
Government, i{s the holder of a deed of trust on the propsrties
of the oorporation camot ohange the aboye oconoclusion. The
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R. ¥« A, holds no more than the naknd legal title to the pro-
peaty, while the equitable title, the use, remains in the eo-
operative, It is settled that the property must be rendered
and asscased in the name of ths trustor, and the trustes is
pot liable for any part of the taxew accruing thereocn, Harvey
v, Provident Investment Co,, 156 S, W, 1127} Buttrea v, Gray
county, 62 Fed, (2) 47.

In answer to your second questioni The statutes
pertaining to suits to foreclose tax liens {Arts. 7326, 7328,
7328.1, snd 7345b) require that suoh suits de brought in the
distriot court of the sounty in which the real estate &8s
situsted,

For your general informetion and assistance we gre
enoloesing herewith a ocopy of our Opinion No, 0-2800,

Yours very truly,
ATTORNEY GENERAL OF TEXAS

Arthur L, ¥oller
T 1945 - Assistant
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